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PREFACE. 



The Editors of the Digest desire to express their thanks 
to the proprietors of the undermentioned Law Reports for 
the privilege so kindly granted to them of making use of 
the head notes of those reports for the purposes of this 
X)igest — . 

THE AUSTRALIAN L\W TIMES. 

THE ARGUS LAW REPORTS. 

THE NEW SOUTH WALES LAW REPORTS. 

THE WEEKLY NOTES AND BANKRUPTCY AND 
PROBATE CASES OF NEW SOUTH WALES. 

THE NEW ZEALAND LAW REPORTS. 

THE QUEENSLAND LAW JOURNAL AND NOTES 
OF CASES. 



ABBREVIATIONS. 



XA • JLJ • JIli • ••• ••• ••« 

A.L.R. (C.N.) 

A Tj T 

B.C. (N.S.W.) 

L.C.C. (N.S.W.) 

N.S.W.L.R. (Bey., Div., Eq., L.) 

N.Z.L.R. 

Im.XJ.v . ••• ••• ••• 

Q.L.J. (N.C.) 

T • JLJ • JA^ • ••• ••• ••• 

W.N. (N.S.W.) 



Argus Law Reports (Victoria) 

Argus Law Reports (Current Notes) 

Australian Law Times (Victoria) 

Bankruptcy Company and Probate- 
Cases (New South Wales) 

Land Court Cases (New South Wales)* 

New South Wales Law Reports (Bank- 
ruptcy, Divorce, Equity, Law) 

New Zealapd Law Reports 

Queensland Law Journal 

Queensland Law Journal (Notes of 
Cases) 

Victorian Law Reports 

Weekly Notes (New South Wales) 
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dren 

AGENT. 

See Partnership. 

See Principal and Agent. 

•* Agent, trustee, or servant " — Crown 
Lafids Act of 1884 (48 Vic., No. 28), 
s. 48 
See Crown Lands. 

Quabbell's Appeal, 8 Q.L.J. 120. 
Selling imported goods — Income Tax — 
Deductions^ 

See Taxation — Land and Income 
Tax, 

AGREEMENT. 

See Contract. 
See Practice- 
To take sliares 
See Company. 



•Pleading, 



ALIEN. 

Jurisdiction of court over 
See Practice, 

ALIMONY. 

See Divorce — Alimony. 

AMBIGUITY 
In Contra4:t 
See Contract. 

AMENDMENT 

Of application to select land 
See Crown Lands— Lan</ Appeal 
Court Cases, 

Of indictment after verdict 

See Criminal Law — Indictment, 

Of rule nisi for m^indamus 
See Mandamus. 

Of rule nisi for prohibition 
See Prohibition. 

ANIMALS. 

Wilfully causing animals to trespass 
See Justices. 

[Victoria.] — Cruelty — Overdnving — Sur- 
\^J^.^ ^^^^J^^'^es-Animals Protection Act 
1890 (No. 1064). ss. 8, 9 (a)-Where a defendant 
w charged with cruelty by over-driving a 
Horse, all the surrounding circumstances are 
to be taken into consideration by the justices 
before detennining whether or not the offence 
has been committed.— Overdriving is not abso- 
lutely an act of cruelty. Bioos v, Fitzqib- 
BON, 20 A.L.T. 111, 4 A.L.R. 249. (Hodges, 
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ANIMUS FURANDI 

Intention — Cattle stealinfj 
See Criminal Law. 

B. V. Lang and Murphy, 9 Q.L.J. 49. 

ANNUAL LEASE. 

See Crown Lands — Land Appeal 
Court Canes, 

ANNUAL LICENSE. 

See Crown Lands — Land Appeal 
Court Cases 

ANNUITIES. 

See Will. 

APPEAL. 

See Justices. 

See Mining. 

See Practice. 

See Privy Council Appeals. 

Costs of 
See Costs. 

Criminal case 

See Criminal Law. 

In lieu of prohibition 

See Mining. 

HowBLL V. Boss, 16 N.Z.L.B. 684. 

From Judge in Chambers — Motion to 
confirm — Right to begin 

See Practice — Right to begin. 

From Judge of Supreme Court — 
Security for costs of appeal 
See Costs — Security for costs. 

From Judge without jury — Case on 
appeal 

See Practice — Appeal, 

From Justices 

See Practice — Appeal, 

From Land Appeal Court 
See Crown Lands. 
See Rabbits. 

From Land Board — Rehearing 
See Crown Lands — Land Appeal 
Court Causes 

Ex parte Fieldino. 15 W.N. (N.S.W.) 

45. 
See also Crown Lands. 

From Magistrate's Court 

See Small Debts Recovery — 
Appeal, 

From Small Debts Court — Interpleader 
— ** Amount clamied *' — 46 Vic, No, 
21, s. 8 

See Small Debts Recovery. 

Austin v. Day, Leepeb claimant, 9 
Q.L.J. (N.C.) 23. 



APPEAL— Continued. 

From Warden's Court 
See Practice — Appeal. 

Order nisi — Return of 
See Practice. 

Removing Judgment into Supnme 
Court 
See Small Debts Recovery. 

To Privy Council 

See Privy Council Appeals. 

APPEARANCE. 

Decree in default of 

See Practice — Judgment. 

APPLICATION. 

See Practice. 

To bring lands under the Act — Mort- 
gagor applicant — Mortgagee joining in 
application 

See Land Transfer — Bringing 

lands under Act. 

To Mining Registrar — Priorities — 

Simultaneity 

See Mining — Priorities between 

applicants 

Pabkeb v. Bbooks, 16 N.Z.L.B. 276. 

APPOINTMENT. 

By Married Woman under power — 
AckruywUdgment 

See Husband and Wife. 

Under Will — Power of 
See Will. 

APPRAISEMENT 
Of Crown Lands 
See Crown Lands. 

ARBITRATION. 

See Contract — Final Certificate, 

Award — Costs — Special Indorsement 
See Practice — Special Indorsement, 

Costs — Compulsory reference — Order 
silent as to costs — Award under £30 — 
Certificate for costs 

See Costs — Arbitration 

Small v, Murray, 15 W.N. (N.S.W.) 
143 

ARBITRATION. 

Award. 

Costs. 

Enlargement of Time. 

Submission. 

Waiver. 

[New South Wales.] — Award — Application 
to enter verdict — Arbitration Act (65 Vic. No.S2), 
8. 13 — Rule 13— In cases of reference andeir an 
order of the Court or a Judge, an application 



ARBITRATION— ARRANGEMENT. 
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ABBITRATION— ConttnMil, 

under Rule 13 is neoeesarj to enter the award as 
the verdict, unless the order of reference contains 
a direction to that effect. Pitt, Son & Badobby, 
LmiTED, V, BuBCHXB. 15 W.N. (N.S.W.) 41. 
(Cohen, J.) 

[VzcTOBU.]— Award — Matten not referable — 
Action to enforce award — Power was given under 
a contract for the construction of a railway to pro- 
ceed to arbitration if either partv were dissatis- 
fied with the certificate, &q., of the engineer 
respecting certain specified matters. Upon a 
reference, evidence was heard relative to claims 
by the contractor which were not referable under 
the contract, and it was found as a fact that an 
award was made on such claims. Held, in an 
action to recover moneys awarded, that the 
plaintiff must fail. Watson v. Boabd of Land 
AND WoBKS, 23 y.L.B. 421, 3 A.L.B. (C.N.) 89. 
(Hodges, J.) 

[VicTOBiA.] — Award — Preuvmption of Validity 
— Award had in part — Excess of Jurisdiction by 
Arbitrator — Penalties for delay — A contract for 
the construction of a railway contained a con- 
dition that for every day's delay in the com- 
pletion of the work beyond the time stipulated 
by the contract, the Bailways Commissioners 
snould be entitled to deduct from the moneys 
which might become due to the contractor a 
certain sum by way of liquidated damages, and 
that the Engineer-in-Chief might in certain cases 
extend the time, but that unless he did so, the 
contractor should not be relieved from his 
liabilities to pay, nor the Commissioners deprived 
of their right to deduct or set off those damages. 
A further condition provided for arbitration in 
certain circumstances, amongst them, if the 
contractor was dissatisfied with the certificate of 
the Engineer-in -Chief respecting any delay 
caused by the Commissioners failing to provide 
permanent way material as provided by the 
contract. The Engineer-in-Chief by his final 
certificate certified that the contractor had in- 
curred penalties amounting to a large sum. An 
arbitration having been had in reference to 
damages for delay caused by failure to provide 
permanent way material, an award was made, 
and the plaintiffs prosecuted an action against 
the defendants to enforce the award. Held 
(affirming the judgment of Madden, C.J., 19 
A.L.T. 147, 3 A.L.B. 263, 23 Y.L.B. 408) that the 
arbitrators could not, in addition to awarding 
gQch damages, deprive the Commissioners of 
their right to set off such penalties. Where it 
appears from the award that the arbitrators 
have dealt with a matter which is not 
referable, the presumption that where an 
ftifard professes to be made in respect of 
matters referred, and then the arbitrators 
proceed to award in general terms, the 
award is made in respect of matters referred, is 
rebutted, even though the part which is bad is 
severable. Heldy further, on the evidence (re- 
versing the decision of Madden, C.J.), that the 
arbitrators might have dealt with matter outside 
their jurisdiction, and that the whole award was 
therefore bad. (Per Madden, C.J.) The defend- 
ants having failed to plead that the amount 
fixed for costs of the award by the arbitrators 
was unreasonable, were not entitled to have 
such costs taxed. Falkinoham v, Victobian 
Bailways Cohmissionbbs, 19 A.L.T. 220, 4 



A.L.B. 127, 24 V.L.B. 4. (WiUiams, Holroyd and 
Hodges, JJ.) 

[New South Wales.] — Cotts of entering 
TttPcUet in acoordance with award. — This case 
was referred to arbitration, and the arbitrator 
made an award in favour of the defendant. The 
defendant applied to Cohen, J., to have the ver- 
dict entered in accordance with the award ; his 
Honour granted the application, but refused costs 
of the application on the ground that the appli- 
cation was unnecessary, as the attorney for the 
plaintiff had offered to consent to judgment being 
entered in accordance with the award. Beabd 
V, Bainbs, 15 W.N. (N.S.W.) 29. (Cohen, J.) 

[New South Wales.]— Enlargement of time 

— Application to Court for substantive order — 
Arbitration Actj s. 8. — A Judge having refused to 
make an order under s. 8 of the Arbitration Act 
enlarging the time for making the award on the 
ground that there was no submission to arbit- 
ration between the parties, and having dismissed 
the application vrith costs, the Court, without 
interfering with the order of the Judge, made a 
substantive order enlarging the time. In re John 
Fenwick and The Pobt Jackson Co-operative 
Steamship Co., 18 N.S.W.L.B. (L.) 405, 14 W.N. 
(N.S.W.) 85. (Darley, C.J., Stephen and Ow^, 
JJ.) 

[New South Wales.] — SubmiBsion to arbi- 
tration — Arbitration Act, s. 27. — In an agree- 
ment between two steamship owners for the pur- 
pose of carrying on a joint business, there was 
a board of management provided, and then 
followed this proviso, *' Provided that in case the 
board of management should not be able to agree 
as to any decision, then the matter in dispute is 
to be referred to the arbitration of S., whose 
decision will be accepted as final.'* Held, that 
this clause contained a submission to arbitration 
wtthin the meaning of the word " submission " 
as defined in s. 27 of the Arbitration Act. In re 
John Fenwick and The Pobt Jackson Co-opeba- 
TivE Steamship Co., 18 N.S.W.L.B. (L.) 405, 14 
W.N. (N.S.W.) 85. (Darley, C.J., Stephen and 
Owen, JJ.) 

[VicTOBiA.] — Waiver — Miscondiust of Arbi- 
trator — In an action to recover costs awarded by 
an arbitrator, the defendants objected to the 
enforcement of the award on the ground that the 
arbitrator had misconducted himself by exami- 
ning machinery, the subject matter of the dis- 
pute, in the absence of the defendant. Held 
that, according to the evidence, the defendants 
had waived this objection for the arbitrator had 
given them notice of his intention to inspect the 
machinery, and they had with this knowledge 
taken up the award. Pobtland, &c. , Fbebzeno 
Co. V, AusTBAL Otis, &c., Co., 4 A.L.B. (C.N.) 25. 
(Hodges, J.) 

AREA. 

Maximum^ for selection 

See Crown Lands — Land Appeal 
Court Cases, 



ARRANGEMENT. 
Deed of 

See Bankruptcy 
Deed of. 
Scheme of 
See CoMPANT. 



— Arrangement, 
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ARREARS 

Of rent under license for special claim. 
See Mining — Special claim, 

ARTICLED CLERK. 

Examination. 
Ikbeoulabitt. 

SSBYICE. 

[Qukensland.]— Intennediate Examination 

— Place of examination — Heg, Gen, as 12th 
December y 1879, r. 33. — An application by an 
articled clerk by way of appeal from the Board 
of Examiners, for an order that his intermediate 
examination should be held at TownsTille was 
refused. The Board of Examiners have not 
power under r. 33 to hold examinations at more 
than one place. In re Hannam, 8 Q.L.J. (N.G.) 
106. (Griffith, C.J.) 

[Victoria.] — Irre^larity — Affidavit of 
Execution of Articles — Rules for admission of 
Barristers and Solicitors, 1892, r. 16. — Leave was 
given to file a supplementary affidavit, where, in 
the affidavit verifying the due execution of 
articles of clerkship, &e name of the solicitor 
under whom the articles were served was omitted. 
In re L'Estranois, 23 Y.L.B. 628. (Madden, G. J., 
Holroyd and Hodges, JJ.) 

[Victoria.] — iFregolarity — Affidavit of exe- 
cution of articles — Rules for admissi4m of Bar- 
risters and Solicitors^ 1892, r. 18. — Leave was 
given to supply a defect in the affidavit verifying 
the due execution of articles of clerkship, the 
defect consisting in the omission of the private 
address of the solicitor under whom the articles 
were served. In re Osborne, 28 V.L.B. 628. 
(Madden, G.J., Holroyd and Hodges, JJ.) 

[Victoria.] — Irre^larity — Certificate — 
" Rules of Supreme Court," 2Qth Nov., 1892, r. 5, 
Schedules A and B. — The date was not inserted 
in the certificate required by Schedule B of the 
above Bules, but notice of intention to be 
examined was given by the articled clerk in 

g roper time, and upon application to the Gourt 
e was allowed to withdraw the notice and sub- 
stitute another with the omission supplied nunc 
fro tunc. In re Garstairs, 23 V.L.B. 627. 
(Madden, C. J., Holroyd and Hodges, J J.) 

[Victoria.] — Serrice — Other employment — 
An order was made giving an articled clerk leave 
to engage in the business of auditing for 60 days 
during the year. Ex parte Morley, 4 A.L.B. 
(G.N.) 38. (Madden, G.J., but with doubt). 

[Queensland] — Seprice under articles — 
Master temporarily absent from office where service 
carried on. — A clerk was articled to U., one of 
two members of a firm practising at Brisbane. 
During his service, a third partner was intro- 
duced into .the firm, and, for the purpbse of 
establishing a branch business of the new firm 
at Townsville, U. went to Townsville, where he 
resided for six months, the clerk during that 
time continuing to serve under the supervision 
of the other two partners at Brisbane. It was 
expressly stipulated by the terms of the partner- 
ship that U.'s residence in Townsville should be 
merely temporary. Held, that the clerk's service 
at Brisbane during U.'s absence was good. In re 
Wbbdoh 9 Q.L.J. 91; (Griffith, G.J., Beal, J., 
and Paul, A. J.) 



ARTICLES OF ASSOCIATION. 

Alteration of — Confirmation of Be- 
solution 

See Company — Reduction of capital 

ASSESSMENT. 

Covenaftt to pay 
See Landlobd and Tenant. 

ASSESSORS 

Under Crown Lands Act of 1884, s, 
21 — Payment of 
See Cbown Lands. 

Warden sitting with — Finding of 
Assessors 

See Mining — Warden*s Court, 

ASSETS. 

Distribution of surplus 
See Company. 

In Bankruptcy — Distribution of 
See Bankruptcy — Assets, 

Of Company — Uncalled Capital 
See Company — Capital, 

ASSIGNMENT 

By debtor for benefit of his creditors 
See Bankruptcy. 

Of Bond of Administrator 
See Pbobatb and Administration. 

Of Lease — Covenant not to assign 
See Landlobd and Tenant. 

Of Lite Assurance Policy 
See Insubance. 

[YiCTOBiA.]— Book DebU-—B%ttiness— Assign- 
ment of Book Debts, Registration ot — Assignment 
of Contract^Book Debts Act, 1896 {No. 1424J^ 
S8. 2 (a), 3. — A contractor with a shire council 
assigned to a third party his contract to build a 
bridge, together with all moneys due and accruing 
due to him thereunder. The transfer did not 
purport to be for valuable consideration, and 
was not registered under the above Act. His 
workmen attempted to garnishee a portion of the 
moneys in the hands of the council, who inter- 
pleaded. Held, that the assignment was good^ 
and that it did not require to be registered under 
the Act as it had not been shown that the con- 
tractor had carried on a " business " within the 
meaning of the Act by proving that he was 
engaged in some particular transaction con- 
tinuously and with the intention of continuing 
that line of transaction for the purpose of profit, 
and therefore the moneys were not " due or to 
become due to him on account of a business 
carried on by him,'* and were not ** book debts '^ 
within the meaning of s. 2 (a) of the above 
Act. Lesser v. Shire of Wannok, Taylor^ 
G1.AIMANT, Taylor v. Lessee, 23 y.L.R. 446, 19 
A.L.T. 139, 3 A.L.B. 267. (Madden, G.J.) 

["Victoria.] — Book DthiB— Contract, moneys 
arising out of — Assignment — Book Debts Act, 1896 
{No. 1424), s% 2. — An assignment of moneys due 
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ASSIGNMENT— Conttnu«d 

or to become dae under a contract, by a person 
who is in the habit of entering into similar con- 
tracts, comes within the meaning of s. 2 of the 
*' Book Debts Act 1896," and is invalid unless 
registered under that Act. Bacon v. Yatchaw 
Ibbigation and Water Supply Tbust, 19 A.L.T. 
241. (WilUams, J.) 

ASSURANCE. 

Life 

See Insubance. 

ATHEIST. 

DUqualijication of juror as being an 
atheist 

See Gbiminal Law — Jury. 

ATTACHMENT OF DEBTS. 

Jurisdiction of Justices 

See Small Debts Recoveby — 

Attachment of debts 

Mabtin v. Conant— Keooh (Claimant), 
19 A.L.T. 216. 

Railways Commissioner — Wages due 
to employe 

See Pbohibition — Delay, 

[New South Wales.] —Garniihee— Attach- 
ment of money due on a ixi&pXLeni— Attorney's 
lien for costs — The judgment creditor attached 
money due from the garnishee to the judg- 
ment debtor under a judgment recovered 
against him, and the garnishee paid the money 
into Court. The attorney who acted for the 
judgment debtor claimed a lien on the fund 
for costs incurred in the action after the 
order for attachment had been made. Heldy 
that though the attorney would have been 
entitled to a lien for costs properly incurred, 
as the costs were improperly and erroneously 
incurred, he had no lien. VAuaHAN v. Chen- 
hall (Leslie, Garnishee), 19 N.S.W.L.R. 
(L.) 123, 14 W.N. (N.S.W.) 163. (Darley. 
C.J., Stephen and G. B. Simpson, JJ., 
affirming decision of Cohen, J.) 

[New South Wales.] — Garniihee — Rights of 
third parties— C.L,P. Act of 1857, ««. 29 and 30. 
On a garnishee application it appeared that 
H. and C. claimed that the money in the 
hands of the garnishee which was due to the 
judgment debtor, was due to him as trustee 
for them. Held, that they had no right to 
appear on the application; but held, that the 
Court would not make an order for payment 
against the garnishee, but that it would make 
an order under s. 30 giving the judgment 
creditors leave to proceed bv writ, calling upon 
him to shew cause why tnere &diould not be 
execution against him for the alleged debt 
due to the judgment debtor. Bank of New 
South Wales v. Coleman, Cboakeb, (Garni- 
shee), U W.N. (N.S.W.) 155. (Cohen, J.) 

[VicTOBiA.] ~ Garniihee— ^'toc^m^nt of sur- 
plus in hands of police constable after execution — 
Justices Act, 1890 (No. 1105), m. 25 (4), 103 (8), 
Schedule IL, Form XIIL — When under a war- 
rant from a Court of Petty Sessions a con- 



stable seizes and realises property, and a 
balance remains in his hands after payment 
of the judgment debt, it is not a debt due 
by him to the judgment debtor, and cannot 
be attached in the hands of the constable. 
WiDDis V. New Boys Rbbf Gold Mining 
Company, No Liability (Williams, Gab- 
nishbe), 23 V.L.B. 323; 19 A.L.T. 94, 3 
A.L.R. 205. (Madden, C.J., Hodges and 
Hood, JJ.) 

[Victoria.] — Garniihee — Curator of deceased 
persons estates — Moneys received by — Adminis- 
tration and Probate Act 1890 (No. 1060). Part IV. 
— Garnishee proceedings are not available to 
a creditor to attach moneys received by the 
Curator of Estates of Deceased Persons as 
part of the estate of a deceased person which 
the Curator is administering. Ballhaxjsen 
V. Mitchell (Curator of Estates of 
Deceased Persons Garnishee), 23 Y.L.B. 
629; 19 A.L.T. 218, 4 A.L.R. 99. (Madden, 
C.J., Williams and Holroyd, JJ.) 

[Victoria.] — Garniihee — Right to attack the 
Validity of the Garnishee Order — Justices Act 
1890 (No. 1105), 88. 117, 119, 120— On the return 
of a garnishee order nisi the garnishee cannot 
challenge the validity of the order if at the 
time it was made he was within the jurisdic 
tion, and therefore, subject to the operation 
of the Justices Act, 1890. Quaere, whether 
the judgment debtor can then challenge its 
validity, or that of the warrant issued upon 
it. The Sandhurst Pioneer Co-opbrativb 
Company, Limited, v. Brown (Curnow, 
Garnishee), 23 V.L.R. 557; 19 A.L.T., 171, 
4 A.L.R. 35. (Madden, C.J., and Williams 
and Hodges, JJ.) 

ATTACHMENT OF PERSONS. 

Capias ad Satisfaciendum. 
Contempt. 

Fraudulent Debtors. 
Practice, see also Practice. 

[New South Wai^s.] — Capiat ad satii- 
faciendum — ''Means" — District Courts Act, s. 
87. — The affidavit in suppoit of an application 
for a rxi. sa. in the District Court stated that 
the defendant was a solicitor and employed 
two clerks, and frequently had cases in the 
District Court, and that the deponent believed 
that he had about £300 per year. Held, suffi- 
cient evidence that the defendant had " means " 
with which to satisfy the judgment. Ex partft 
Cahill, 15 W.N. (N.S.W.) 3. (Cohen, J.) 

[New South Wales.] — Capiai ad satis- 
faciendum — Summomt — Evidence of means — 
Prohibition— Evidence — An order for the issue 
of ca. sa. in the District Court may be made 
without summoning the judgment debtor to 
shew cause why the order should not be 
made. Evidence on which, the Judge is 
justified in making the order considered. On 
an application for a prohibition to restrain 
further proceedings on an order directing a 
ca. sa. to issue, &e only evidence which can 
be considered as before ike Judge is that con- 
tained in the affidavits recited in the order. 
Ex parts Jobdan, 19 N.S.W.L.R. (L.) 25, 
14 W.N. (N.S.W.) 126. (Darley, C. J., Stephen 
and Cohen, JJ.) 
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ATTACHMENT OF PERSONS— Continiwd 

[New South Wales.] —Contempt of Court 

— Contempts of criminal and civil nature — 
Affidavits sworn before J. P. — Matter pending — 
37 Vic. No. 10. — An applioation by one party to 
a suit or action to attach another for con- 
tempt of Court in interfering with the due 
adnunistration of justice, is an application 
in respect of a criminal offence, and is not a 
proceeding in the suit, and therefore, although 
the suit is still proceeding, there is no matter 
pending within the meaning of 37 Vic. No. 
10, s. 1, so as to permit of the affidavits 
upon which the application is founded being 
sworn before a Justice of the Peace. Jonbs 
V. Jones, Higoins, Co-respondent, 19 
N.S.W.L.R. (L.) 43, 14 W.N. (N.S.W.) 207. 
(Darley, C.J., Stephen and Cohen, JJ.) 

[New South Wales.] — Contempt of Court — 

Publication calculated to prejudice the fair trial 
of an action. — The plaintiff commenced an action 
against the defendant to recover damages for 
alleged libel published in the defendant's 
newspaper. After the writ had been issued, 
the defendant published an article in which 
it was stated that an action had been com- 
menced against him, etc., and then followed 
this passage, "meanwhile Truth" the de- 
fendant's newspaper, "is prepared to do its 
duty by this Jay Pay Tay Jackanapes," the 
plaintiff, "and his personal, political, social, 
and philanthropic career, in such a manner as 
to facilitate the task of a Judge and jury in 
estimating the real damage done to the true 
character of such a man." Held, that the 
article was calculated to interfere with the 
due administration of justice, and, therefore, 
amounted to a contempt of Court. Ex pant 
Catjlfield, In re Norton, 19 N.S.W.L.R. 
(L.) 113, 14 W.N. (N.S.W.) 193. (Darley, 
C.J., G. B. Simpson and Cohen, JJ.) 

[Victoria.! — Contempt — CoitB — Disobedience 
of Order to pay — Sequestration of Debtor^ s Estate 
— Attachment — Rules of Supreme Court, 1884, 
Order XLIY- r. 2 Insolvency Court of 1890 (No. 
1102), s. 76. — Attachment for non-payment of 
costs is a " process against the person " within 
the meaning of section 76 of The Insolvency 
Act, 1890, and therefore the sequestration of 
the debtor's estate stays such process, and a 
writ of attachment will not be issued. 

MlDDI^ETON V. MiDDLETON; (COLLINS, Co- 

BBSPONDENT), 20 A.L.T. 55, 4 A.L.R. 188. 
(Holroyd, J.) 

[YicTOBiA.] — Contempt of Court — DiYorce 

— Permanent Alimony — Order for, in decree nisi — 
Disobedience. — An order for permanent alimony 
though wrongly included in the decree nisi is 
good imtil set aside and an attachment for 
non-compliance with such order will be granted. 
NzsBET V. NisBBT (No. 1), 20 A.L.T. 83, 4 A.L.B. 
207. (Hodges, J.) 

fVicTOBiA.] — ImpriBonment of Fraudulent 
Debton Act, 1890 (No. 1100), s. 22'-Justices 
Act, 1890 (No. 1105) ss. 37, 38— Service of original 
order — Affidavit in support of application — Con- 
duct money. — It is the dnty of magistrates to see 
that service of the original order for payment 
18 proved before proceeding with a summons 
under s. 22 of The Imprisonment of Fraudu- 
lent Debtors Act, 1890. Rule 38 requires 



that the affidavit in support of a summons 
should verify the grounds stated in the appli- 
cation, and an al&davit merely stating the 
intention of the applicant to apply for a 
summons of commitment on certain grounds 
is not sufficient. Where a defendant is 
suppUed with sufficient conduct money to 
attend the Court he must obey the summons 
to appear. O'Ejeeitb v. Collins, 23 V.L.B. 
329; 19 A.L.T. 107, 3 A.L.R. 216. (Holroyd, 

J.) 

[New South Wales.] — Praotice— -RuJ^ nisi 
for Attachment — Irregularity in service of — 
Waiver of objection — Adjournment — Affidavits 

See Practice — Attachment. 

Baibd v. Ah Hung, 16 W.N. (N.S.W.) 
126 

ATTESTATION. 

Of Power of Attorney 
See Power of Attorney. 

Of Power of Attorney to grant of 
Letters of Administration 

See Probate and Administration 

— A dministra tion. 

ATTORNMENT. 

Recovery of land 

ATTORNEY-GENERAL. 

See Practice — Special Indorsement 
Necessary party in suit to determine 
application of moneys arising from 
sale of land held in trust for Church 
of England purposes 

See Church of England. 

Bishop of Newcastle v. Walker, 14 
W.N. (N.S.W.) 191. 

Service on of petition under Sir 

George Romilly's Act 

See Trust and Trustee. 

In re Trusts of Maitland Roman 
Catholic Cathedral, 16 W.N. 
(N.S.W.) 5. 

AUDITOR. 

Appointment of 

See Company — Winding up. 

AUTHORITY. 

Of solicitor to carry on action against 
instructions nf client 
See Solicitor. 

AWARD. 

See Arbitration. 

BAILMENT. 

See Bill of Sale. 

BALLOT. 

See Crown Lands — Laiid Appeal 
Court Cases. 
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BANKING. 

Evidence as to honesty of banking 
transaction — Expert evidence 
See EvmsNOB — Banking. 
B. V, Habt, 7 Q.L J. 95. 

[VicTOBu.]— Lien upon promiMory notot 
dltoomiied for euttomer — Account secured by 
mortgage-'AgreemetU by Bank not to call up 
account for five years — Waiver of lien, — J., the 
endorsee of oertain promimoir notes, dis- 
cevnted them with the C. BanL The Bank 
being unable to recover the amount of the 
notes from the ms^w, by arrangement with 
J. debited J/s oyerdrawn aocomit, and took 
1^ cheque for the amonnt dne upon them. 
J.'s account was at that time secured by 
mortgage, and he had an agreement with the 
Bank by which the Bank undertook not to 
require payment of moneys due by him before 
the expiration of fiye years from the date of 
Uie agi-eement. Held, that the Bank had under 
the circumstances waived its right to a lien 
on the notes, and accordingly was not entitled 
to prove for the amount of the notes in the 
winding-up of the D. Bank by which the 
notes had been endorsed to J. In re The 
City of Melbotjbne Bank, Lihitbd, 4 
A.L.Ii. 292. (Hodges, J.) 

[New Zealand.]-— Banker and Cuitomer— 

Account not ear-marked as trust account — Liqui- 
dation of company customer — Set-off by Bank, — 
Where a company received from the re- 
spondents trust moneys which it paid to the 
credit of its own account with the appellant 
Bank, and the Company subsequently failed. 
Seld, in an action by the respondents against 
the Bfimk (appellants) that, as the Bank was 
not shown to have received the moneys as 
trust funds, or to have received during the 
currency of the account notice of their trust 
character, the Bank was entitled to set off 
against them their own claim against the 
Company in liquidation. Union Bank of 
Australia, Limited, v. MrBRAY-AYNSLSi, 
1898, A.G. 693. 

BANKRUPTCY. 

Assignnient for benefit of creditors 
See infra Abrangembnt, Deed of. 

Death of bankrupt 

See infra Gbbtificate of Dischaboe. 

Bill of Sale — Assignment — Notice of 
an act of bankruptcy 
See Bill of Sale. 

Denham V, Foley, 15 W.N. (N.S.W.) 

145, 9 B.C. (N.S.W.) 18. 

Deed of arrangement 
See infra Examination. 

DisqualificaUofl for membersfiip of 
House of Representatives 

See CON«TITUTION, 

Objections, Ming — Sequestration order 
See infra Sequestbation Obdeb. 

Sequestration order — Stay of proceed- 
ings • 

See infra Stay of Pb'oceedinos. 



BANKRUPTCY. 

Abuse of pbocess of the Coubt. 

Act of Bamkbupxct. 

Action aoainbt Bankbupt. 

Annulment of Obdeb. 

AbbanobmenTp Deed of 

Absbts. 

Attachment. 

Bankbuptct Notice. 

Gbbtificate of Doschaeoe. 

Committee of Inspection. 

gontbmpt of goubt. 

Costs. 

Deceased Pebbon, Estate of 

EXAMINiTION. 

Fbaudulbnt Pbefebbnce and Gift. 

See also Pbopebty passing to Tbubtes 

— Void conveyance. 
Guaedian and litem. 
Liquidation by Abbangement. 
Pbtition. 
Pboof of Debt. 
Pbopebty passing to Tbustbe. 

See also FBAxn>ULENT Pbefebence ani> 

gift— Void Conveyance. 
Salabt. 

Second Bankbuptcy. 
Sequestbation Obdeb. 
Stay of Pboceedingb. 
Suspension of Payment. 
Tbustee, Powebs and Bights of 
Void Conveyance. 

See also Fbaudulent pbefebence AMiy 

GIFT — Pbopebty passing to Tbustee. 

[New South Wales. — Abuse of proeeu of 
the Court — Reasonable and probable cause — 
Motive— Bankruptcy Act, 1887 (51 Vic, No. 19), 
s, 4 (2). — Proceedings which are an abuse of 
the process of the Court are instituted " with- 
out reasonable and probable cause," but the 
mere motive with wnich such proceedings are 
instituted, not amounting to fraud, wiU not 
make them an abuse of the process of the 
Court ; it must be shewn that in the circum- 
stances the remedy sought would be unsuit- 
able. KiNQ V. Henderson, 19 N.S.W.L.R. 
(L.) 234, 9 B.C. (N.S.W.) 6. (Privy Council). 

[New South Wales.]— Act of Bankruptoy 
— Notice of suspension— Bankruptcy Act, 1887 
(51 Vic, No, 19), s. 4, sub-sec, 1 (h) — Amendment 
Act, 1896, s, 8. — Sub-sec. 1 (h) of s. 4 con- 
templates the case of a debtor dealing with 
his creditors as a body. To constitute an act 
of bankruptcy under that sub-section, a mere 
declaration of insolvency is not enough, unless 
it be accompanied by some words from which 
the intention of the debtor as to the future 
conduct of his business can be gleaned. In re 
Bbady; Ex parte The Official Assiqnee, 
19 N.S.W.L.R. (B. k P.) 6, 8 B.C. (N.S.W.) 
52. (A. H. Simpson, J.) 

[New South Wales.]— Act of Bankruptcy — 
Rule SO— Ultra vires — B.\xle 80 (which is the 
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BANKRUPTCY— Continued. 

same as Bal« 51 ol the General Bales of 1887) 
enabling a Judge to decdare that no Act of Bank- 
mptcy has been committed, is uUra vires. Kino 
V. Hkndbbson, 19 N.S.W.L.B. (L.) 234. 9 B.C. 
(N.S.W.) 6. (Privy CooncU). 

[NbwSouth Wales.]— Action againit Bank- 
rapt — Application for leave to continue action — 
Costs of action — Parties— Bankruptcy Act, 1887 
(61 Vie. No. 19), s. 10, sub-s. 2. — P. com- 
menced an action on a contract against two 
persons, one of whom entered an appearance 
to the writ whilst the other allowed judgment to 
be signed against him in default of appearance. 
Sabf^uently the estates of the defendants 
were sequestrated, and P. proved for the 
amount of the judgment i^ainst the estate 
of ^e defendant, against whom judgment had 
been signed. On application by P. for lea\e 
to continue the action so as to recover the 
costs incurred in preparing for the trial of 
the action. Held, that the costs if recovered 
were not provable in the bankruptcy, and 
that the bankrupts were necessary parties tc 
the application. In re Kenwood & Keble; 
Ex parte Phillips, 18 N.S.W.L.R. (B. & 
P.), 43, 8 B.C. (N.S.W.) 20. (A. H. Simpson, 
J.) 

[New Sout^ Wales.] — Annulment of 
S^qneBtFation Order— Payment in full — Bank- 
ruptcy Act, 1889 (51 Vic. No. 19), s. 43.— Pay- 
ment in full in s. 43 of the Bankruptcy Act 
means payment of twenty shillings in the £. 
In re Taylor ; Ex parte Taylor, 19 N.8.W.L.B. 
(B. A P.) 31, 8 B.C. (N.S.W.) 50. (Simpson, C.J., 
in £q). 

[Victoria.] — Arrangement, Deed ot— Regis- 
tration — Deed not executed by a creditor at time 
of Registration — Escroio — ln»olvency Act, 1897 
(No. 1613), ss. 76, 76. — The Sheriff levied 
on certain goods which were claimed by W. 
as Trustee of a deed of arrangement exe- 
cuted by the judgment debtor in favour of 
his creditors generally. The deed was exe- 
cuted by the debtor and the trustee at tht 
instigation of two of the creditors, and was 
registered on the day following its execution. 
No creditor executed the deed until after its 
registration. Subsequent to its execution by 
two of the creditors judgment was obtairied 
against the debtor and execution issued upon 
it. The creditoirs generally did not know 
of the execution of the deed until after the 
judgment. Held, that upon an interpleader 
by the Sheriff the deed was not an escrow, 
and that the property comprised in it was 
the property of the trustee as against the 
execution creditor. Scott v. Ross ; (Wilson 
CiAiMANT), 20 A.L.T. 67, 4 A.L.R. 265. 
(A'Beckett, J.) 

[New South Wales.]— Asiets —Inrfewint/ym^r 
Creditors— Advantage over others — Bankruptcy 
Act Amendment Act, 1896 (60 Vic. No. 29), s. 10. 
— ^H. indemnified the official assignee of a 
bankrupt's estate against all costs incurred 
in proceeding to recover assets from a secured 
creditor, D. H. had obtained a sub- in- 
demnity against certain of the costs from 
other cre<htors. Assets were recovered 'oy 
the official assignee by the proceedings. Held, 



under the circumstances, that H. should be 
paid his debt in full, that the sub-indemnify 
ing creditors were indemnifying creditors 
within the meaning of s. 10 of The Bank- 
ruptcy ^ct Amendment Act, 1896, and 
should be paid a dividend of 5s. in the £ ; 
the other creditors being paid a dividend of 
about 2s. 3d. in the £. In re Geoohsoan, 
Ex parte The OrriciAL Assignee, 18 
N.S.W.L.R. (B. & P.) 47, 8 B.C. (N.S.W.) 
23. (A. H. Simpson, J.) 

[New South Wales.] — Asseti, Diitribtttion 

of — Indemnifying creditors — Advantage over 
others — Bankruptcy Act Amendment Act 1896 (GO 
Vic. No. 29), s. 10.— The Judge has power under 
s. 10 of The Bankruptcy Act Amendment 
Act, 1896, to order tnat the whole amount 
recovered by an official assignee be distri* 
buted amongst the creditors who have indem* 
nified Ae official assignee against the cost&i 
of the litigation whereby the assets were 
recovered. In re Bbiebley, Ex' parte The 
Official Assignee, 19 N.S.W.L.R. (B. & P.) 
25, 8 B.C. (N.S.W.) 59. (A. H. Simpson, J.) 

[New South Wales.] — AiBeti - Indemnity by 
creditors — Advantage oyer others — Bankruptcy 
Act of 1896 (60 Vic. No. 29), s. 10.— An official 
assignee on being indemnified by certain credi- 
tors of a banknipt, successfully took proceed- 
ings to recover assets belonging to the estate. 
Had the indemnity not been given the assets 
would not have been recovered. Held, that 
in distributing the assets the indemnifying 
creditors were entitled .to an advantage 
over the other creditors. In re Manson, 
Ex jjarte The Official Assignee, 18 
N.S.W\L.R. (B. & P.) 45, 8 B.C. (N.S.W.) 
25. (A. H. Simpson, J.) 

[Victoria.] ^- Attachment — Insolvency Act, 
1890 (No. 1102), s. 76.— Attachment for non- 
payment of costs is a "process against the 
person'* within the meaning of section 76 of 
The Insolvency Act, 1890, and therefore the 
sequestration of the debtor's estate stays such 
process, and a writ of attachment will not 
be issued. Middleton v. Middleton j 
Collins, Co-respondent, 20 A.L.T. 55, 4 
A.L.R. 188. (Holroyd, J) 

[New South Wales.] — Bankruptcy Notice 
— Leave given to issue on Memorial of Foreign 
Judgment — Bankruptcy Act, 1887 (51 Vic. No. 
19), 8. 4, sub-s. 1 (g) —Bankruptcy Act Amend- 
ment Act, 1896 (60 Vic. No. 29), «. 6 (1)— Creditors* 
Remedies Act (19 Vic, No. 12), ss. 1, 3 — Upon 
the application of a creditor who had obtained 
a final judgment in the Supreme Court of 
Victoiia, and entered & memorial of the same 
in the Supreme Court in accordance with 
the provisions of The Creditors' Remedies 
Act, leave was given to issue a bankruptcy 
notice. Ex parte The Bank of New 
South Wales, Limited, 8 B.C. (N.S.W.) 26. 
(A. H. Simpson, J.) 

[New South Wales.] — Bankruptcy Notice 
Creditors* Petition — Objections to validity of 
bankruptcy notice — Bankruptcy Act, s. 4, sub- 
sections 1 (g). 3, 8, sub-section 4— B. 95. — 
Rule 95 of the Bankruptcy Rules of 1896 — 
which provides that where the act of 
bankruptcy relied on in a creditor's petition 
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BANKRUPTCY— Continued, 

is non-compliance with a bankraptcy notice, 
no objection to such bankruptcy notice shall 
he entertained at the hearing of the petition 
if such objection could reasonably have been 
i«ken before the expiration of the time speci- 
fied in the endorsement on the bankruptcy 
notice for that purpose, is intra vires. In re 
Kelly, Ex parte The Caledonian Goal 
Co., Limited, 19 N.S.W.L.R. (B. k P.) 16, 

8 B.C. (N.S.W.) 45. (A. H. Simpson, J.) 

[New South Wales.] — Certificate of Dis- 
•eharge — Right of Official Assignee to appear, — 
Upon an application to review the refusal 
of the Registrar to grant a certificate of dis- 
charge it is the duty of the official assignee 
to appear where creditors are not otherwise 
represented. Though the Court has upon 
such application full power to consider ques- 
tions of fact, as being a re-hearing, ^t will 
not lightly interfere with the discretion of 
the Registrar. In re RrsH, Ex parte Rush, 

9 B.C. (N.S.W.) 16. (Walker, J.) 

[Queensland.] —Certificate of Discharge— 
No debts proved^Insolvency Act (38 Ftc, No. 6), 
8, 167, sub-sec. 3. — Ten pounds assets were 
realised in an insolvent estate, and no debts were 
proved. Held^ that Uie insolvent was entitled to 
a certificate of discharge under s. 167, sub-eec. 3 
•of The Insolvency Act.— In re Morahan, 8 Q.L.J. 
(N.C.) 90. (Chubb, J.) 

[Victoria.] — Certificate of Discharge — 

Death of Insolvent '— Whether Proceedings are 
thereby stayed — Power of Court to grant Appli- 
■cation Nunc Pro Tunc— Insolvency Act 1890 (No. 
1102), s. 130. — Where an insolvent dies, an 
application for a certificate and dispensation 
is not a proceeding in the sequestration which 
can, under section 130 of The Insolvency 
Act, 1890, be continued as if the insolvent 
were living. Where the application for a 
•certificate was initiated before the death of 
insolvent, and adjourned by the Court to a 
day subsequent to such death. Held, that 
the Court of Insolvency had no inherent 
power to grant the application nunc pro 
tunc. In re James, 20 A.L.T. 126, 4 A.L.R. 
263. (WiUiams, Holroyd, and Hood, JJ.) 

[Queensland.] —Committee of Inspection — 
Impeaching resolution of creditors — Power of 
majority of creditors to vote remuneration to com- 
mittee of inspection — Invalid resolution — Insol- 
vency Act of 1874 (38 Vic, No. 5).— The Insol- 
vency Act of 1874 makes no provision for the 
remuneration of a committee of inspection, 
and a resolution by a majority of creditors in 
an estate to give the remuneration out of the 
estate to such committee may be successfully 
impeached by any non-assenting creditor. At 
a meeting of creditors under s. 202, a resolu- 
tion was passed allowing the trustee remun- 
eration at the rate of five per cent, on all 
amounts collected. At the time of the passing 
of the resolution it was represented to the 
meeting, with the concurrence of the trustee, 
that two per cent, of the five per cent 
allowance would be paid by him to the com- 
mittee of inspection. The resolution regis- 
tered contained no reference to this promise 
or undertaking. On a motion by a dissenting 



creditor to set aside the resolution as invalid. 
Held, that the Court was not precluded by 
the form of the resolution from inquiring as 
to its real intent, and that as such inquiry 
revealed an intention to apply the assets of 
the estate in a manner not authorised by 
law, the applicant was entitled to a declara- 
tion that the resolution was invalid. In re 
Graziers* Butchbrino Co., Ex parte Par- 
BURT, Lamb & Co., 8 Q.L.J. 125. (Griffith, 
C.J.) 

[Queensland.] —Contempt of Court— Failure 
of insolvent to perform duties imposed by s, 122 of 
Insolvency Act (38 Vtc, No. 6) — Form of notice 
to iTisolvent. — On an application to commit an 
insolvent for contempt of Court, under s. 122 
of The Insolvency Act, the notice to the in- 
solvent must specify the particular failure of 
duty with which he is charged! If it be a 
failure to deliver up a sum of money to the 
trustee, the precise amount must be set forth 
in the notice. In re Habman, 8 Q.L.J. (N.C.) 
86. (Cooper, J.) 

[New South Wales.] — Coiti — Unsuccessful 
motion to set aside sale by bankrupt. — On appli- 
cation by an official assignee to set aside a 
sale made by the banl^upt as fraudulen'u 
under the Statute 13 Eliz. c. 5. Held, that 
the official assignee, though unsuccessful, 
ought not, under the circumstances, to be 
ordered to pay the costs of the application 
notwithstanding that examinations of varioiH 
witnesses, including the parties to the sale, 
had been held under s. 30 of the Bankruptcy 
Act, and that the official assignee had not 
been misled by the evidence given on such 
examination. In re Walters, Ex parte 
The Official Assignee, Currie, Re- 
spondent, 19 N.S.W.L.R. (B. & P.) 1, 8 B.C. 
(N.S.W.) 33. (A. H. Simpson, J.) 

[Victoria.] — Deceased Person, Estate of — 

Bankruptcy — Petition for sequestration of estate 
of dead person — Insolvency Act, 1887 {No. 1513), 
s. 113 (1) — Order nisi for sequestration — Evidence 
— Objections — Waiver by adjournment. — A 
petition for the sequestration of the estate of 
a deceased person under s. 113 (1) of The 
Insolvencv Act, 1897, must contain an allega- 
tion, and refer to proof that the estate is 
insufficient to pay its debts, but need not 
allege or refer to proof of any act of insol- 
vency. Query, whether an order nisi for 
sequestration is an interlocutory proceeding 
so as to permit statements as to belief in 
affidavits in support of it. Observations as 
to right to question materials on which order 
nisi granted and on waiver of objections by 
adjournment. In re Feroie (No. 2), 4 
A.L.R. 253. (Hodges, J.) 

[New South Wales.] — Examination — 
Depositions — Filing — Practice — Bankruptcy Act, 
1887 (51 Vic. No. 19), ss, 30, 142.— Examinations 
under s. 30 of The Bankruptcy Act are of a 
private nature, and depositions taken there- 
under are not public documents open to 
inspection, unless and until they have been 
filed. Lodging depositions with the record 
clerk does not constitute filing; one of the 
conditions of filing is the payment of the 
prescribed fee. Depositions ti^en under s. 
30 should not be filed until the Court is 
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satisfied that no harm can be done by their 
publication. The following practice with 
regard to depositions laid down: — The Regis- 
trar is not to file any depositions till at least 
14 days after the last deposition has been 
taken, this time to be extended on the appli- 
cation of the official assignee, otherwise the 
depositions to be stamped as filed, and the 
proper fee charged or paid. Until filed, 
depositions should be lodged with the record 
clerk, but in a separate cover with the words 
"lodged for safe custody," or some similar 
note written on it. In re Walters, jtJx 
parte Cxjrmb, 18 N.S.W.L.R. (B. & P.) 51, 
8 B.C. (N.S.W.) 17. (A. H. Simpson, J.) 

[Queensland.] — Examination of witness — 

Right of witness to be represented by counsel or 
solicitor — Insolvency Act of 1874 (38 Vie, No. 5), 
s. 114. — On the examination of a witness under 
s. 114 of The Insolvency Act of 1874, the witness 
cannot be represented by counsel or a solicitor. 
In re Woodley (Insolvent), 9 Q.L.J. (N.C.) 27. 
(Griffith, C.J.) 

[Victoria.]— Examination of Debtor — Deed 
of Arrangement — Insolvency Act, 1897 {No. 1513), 
s, 79. — Debtors under a registered Deed of 
Arrangement with their creditors may be 
examined under s. 79 of The Insolvency Act of 
1897. In re Cohen and Levy, 4 A.L.R. (C.N.) 
61. (Molesworth, J.) 

[Victoria.] — Fpaudulent Gift — Property of 
Wife — Savings out of housekeeping money — 
Married Woman's Pr&perty Act 1890 {No. 1116), 
— ss. 9, 10, 13. — A wife saved money out of a 
house-keeping allowance made by her husband, 
"which she paid into the savings bank in her 
own name with the knowledge and consent 
of her husband; with this money she took 
shares in a building society, and, having 
obtained the right to borrow money, borrowed 
and built a dwelling-house and shop, and 
with her further savings out of the allowance 
and the rent from the buildings, bought 
furniture. Held, that the money, though 
a gift from her husband did not come within 
«. 13 of The Married Woman's Property Act, 
1890, as it did not continue in the order and 
•disposition or reputed ownership of the 
husband, and that, therefore, the gift was 
not made in fraud of the husband's creditors. 
Bebxicko v. Walker, 23 V.L.R. 332; 19 
A.L.T. 88, 3 A.L.R. 242. (Hood, J.) 

[Victoria.] —Fpaudulent Gift — Transfer of 
property — Natural love and affection — Obligation 
to maintain — Insolvency Act, 1890 (No. 1102) s. 
"72. — Where a son promised to maintain his 
father and mother during their joint lives in 
•consideration of the transfer to him of 
certain land, and the transfer purported to 
•foe made for natural love and affection. Held, 
iihat parol evidence was admissible to prove 
fhond fide valuable consideration, that the 
-son was by reason of such obligation the 

? purchaser of the property, and that the trans- 
er could not be set aside on the insolvency 
•of the father within five years. Bloomfield 
V. RuMMAOB, 23 V.L.R. 365; 19 A.L.T. 115, 
Z A.L.R. 248. (A'Beckett, J.) 



[New South Wales.]— Fraudulent Prefer- 
enoe — Sale by bankrupt — IrUent to defeat or 
delay creditors— -Bona fide advance — Bankruptcy 
Acts Amendment Act, 1896, ss. 17, 18,«u6-« (e). — 
"Bona fide" in s. 18. sub-s. (e), of the Bank- 
ruptcy Act Amendment Act, 1896, means m 
good faith towards the other creditors of the 
bankrupt. A bankrupt, with intent to defeat 
or delay certain of his creditors, sold his 
property to one of his creditors in considera- 
tion of £153, of which £52 were a past 
debt. The purchaser at the time of the trans- 
action knew of, and was a party to the 
carrying out of the bankrupt's intention. 
Held, that the transaction was void within 
the meaning of s. 17 of The Bankruptcy Acts 
Amendment Act, 1896, and that the payment 
of the £101 was not bond fide within the 
meaning of s. 18, sub-s. (e), of The Bank- 
ruptcy Act Amendment Act. In re Moonet, 
Ex faVte The Official Assignee, Hill, Re- 
spondent, 19 N.S.W.L.R. (B. & P.) 12, 8 
B.C. tN.S.W.) 32. (A. H. Simpson, J.) 

[New bouTH Wales.] — Fraudulent Prefer- 
ence — Bankruptcy — Actuxil Preference — Intent 
to defeat and delay creditors — Bankruptcy Act, 
1887 (51 Vic. No. 19), s. 4, sub-s. 1 (6), 56, 58.— 
S., a creditor of the bankrupt, arranged with 
Z. to advance Z. £100 with which Z. was to 
purchase the whole of the bankrupt's assets, 
and it was arranged that S. was to take the 
proceeds in satisfactijn of the bankrupt's 
indebtedness to him; the purchase was 
carried out and the purchase money handed 
to S. with the assent of the bankrupt. S. 
at the time knew that the bankrupt could 
not pay his debts as they became due. Held, 
that this was a payment by the bankrupt to 
S. and constituted an actual preference of 
S., accompanied by an intention on the part 
of the bankrupt and S. to prefer S. ; the 
payirent was therefore an act of bankiuptcy 
within the meaning of s. 4, sub-s. 1 (b), and 
void under s. 58 of The Bankruptcy Act, 
1887. In re Rogers, 1 B.C. (N.S.W.) 46, 
and In re Turner, 3 B.C. (N.S.W.) 46, 
discussed and followed. Semble. The pro- 
visions of 8. 17 of The Bankruptcy Acts 
Amendment Act, 1896, are not retrospective. 
In re Carter, Ex 'parte The Official 
Asignee, Staffore, Respondent, 8 B.C. 
(N.S.W.) 21. (A. H. Simpson, J.) 

[New Zealand.]— Fraudulent Preference — 
Bankruptcy — Preferential Payments — Right of- 
Action—The Bankruptcy Act, 1892, ss. 55, 57, 65 
(sub-s. 6), 79, 104. — The Official Assignee, when 
suing to recover preferential payments made 
in favour of any creditors, must bring his 
action against such creditors, and not against 
the agent of the bankrupt, by whom such 
payments were made, with the authority and 
at the request of the debtor, prior to bank- 
ruptcy. The Official Assignee of Bisfhau 
V. Hunter, 16 N.Z.L.R. 608. (Conolly, J.) 

[Queensland.] — Fraudulent Preference — 
Assignment by debtor to trustees for benefit of all 
his creditors — Notice of proceedings for adjudica- 
tion — Insolvency Act of 1874 (88' Vic, No. 5), ss. 
44 {1), 105, 109.— A debtor, by deed, assigned 
all nis property to trustees for the benefit of 
all his creditors, who, with the exception of 
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D. (the holder of two current promisBory 
uut«g mode by the debtor for £31 16s. 9a. 
aod £16 88. 9d., who refaaed to aign or 
anant to the deed), all signed the deed of 
aasignintnt. D. obtainbd judgment on thi 
note for £23 16s. 9d. with costs, and on the 
duhoDonr of the second note his solicitors 
■ent a telegram to the tmst«^ to the effect 
that if tHTongement* were not made for the 
payment of the note, D. would prooeed to 
make the debtor insolvent. At tfie dBt« of 
the telegram the total amount due on D.'s 
jndgment and on the second promiMory note 
did not amount to £50. bnt D. haTing sued 
on the second note, the costs of his jodgment 
brought the amount of his two judgments to 
more than £50, and he then preseoted a 
petition for and obtained the adjudication oE 
the debtor. The tnuteea had no notice of 
the proceedingfi from the date of the telegram 
nutil the adjudication was notified in the 
Gaulle. HHd, that as at the date of the 
telegram D, was not a creditor in respect of 
a debt aufBcient to ground a petition for 
inaolvency, that telegram was * " 
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taken or were about to \e taken for the pur- 
pose of obtaining adjudication " within the 
meaning of t. 105 of The Insolvency Act of 
1874. In re Pbarsb, Ex •partt Frabrr, 8 
Q.L.J. 15*. {Chubb, J.) 

[New Souts Walis.] — Onapdtaji ad litem — 

Irffant lUtpondrnt— Practice.  Where the offiolal 
assignee applies to have a guardian ad lilem 
appointed for an infant respondent, agniust 
whom he has filed a motion under s. 131 ol 
The Bankruptcy Act. 1398, the cummoo law 
practice shonld be adopted, but the appiicu- 
tion must be supported by the necessary 
afiidaTits repaired upun a similar appiicatio.i 
in equity. In re HoopEn, Ez •parte Thb 
OFFICIAL Assignee, Compton, Ebspondekt, 
9 B.C. {N.S.W.) 15. (Walker, J.) 

[QCEENBI.AHD.] — Liqnldctton by ftmii{[e- 
DUnt — Haolution for liquidation not paaed by 
(taraCory majority ditehnrged — Iniotvency Act 
(88 Vic. No. 5), It. 93 (7), 203 (1), 203.— At a 
meeting of creditors held in this matter under 
Part IX. of The Insolvency Act, a resolution 
was passed by a majority m number, bat not 
thn'e-fourths in ralue, of the credilrors pn isn: 
and voting thereon, that the affairs of the 
debtor should be Uquidaled by arrangement 
and not in insolvency. The lUgistrar, without 
ascertaining that the resolution satisfied the 
requirements of s. 93 (7) of The Insolvency 
Act, relying on a statmnent contained in 
the statement of the resolution, signed by the 
chairman of the meeting, that tie resolution 
was passed by the statutory majority, regis- 
tered it. On II motion by a dissenting creditor 
to discharge the resolution, Atld, that the 
fact of itd not having been decided by the 
requisite majoritv was " sufficient cause " 
within the meaning of s 303 of The Insul- 
vencv Act for dischari^ng the resolution. In 
re iJr«>-.ON, 8 Q.L..T (N.C.) U. (Chub!, I ) 

[New Pouth Wales] — Petition— -CrAiftin-'i 
Petition^Domidt— Proof of Judgmeta — Bank- 
ruptcy Act, 1887 (61 Vic. No. 19), t. 6, nib.i. (<1). 



and described in the petition aa " lal« of 
Sydnev, but at present of Perth." The 
ailesed act of bankruptcy was non-compliance 
with a bankruptcy notice served on the 
drfitor's attorney here, W,, under an order 
granting leave to effect service out of che 
jniisdiction and substituted service on W. 
Certain objections to the making of the 
sequestration order were taken on the hearing: 
of the petition, but no objection was taken 
that the Court hod no power to order service 
of the bankruptcy notice out of the jurisdic- 
tion. Btld, on appeal (affirming the decision 
of Henry, R.), that in the absence of evidence 
tu the contrary there was, from tlie statutory 
affidavit verifying the petition and the order 
granting leave to serve the bankruptcy notice 
out of the jurisdiction, sufficient evidence of 
domicil in New South Wales, and that the 
order sequestrating the estate of the debtor 
was rightly made. In re Keble, Ex parte 
SiupBON, 19 N.S.W.L.R. (B. ft P.| 26, 8 
B.C. (X.S.W.) 57. (A. H. Simpson, J.) 

[New Socth Wales.]— Petition— Dfcmon of 
Peffiitrar - Rta»oju therefor — Ret judicata — 
—Prtitioning ereditor'i debt. — The decision o( 
tbs Begislrar in a bankruptcy petition does not 
oonstitijte r» judicata wilh respect to the peti- 
tioning creditor's debt, and his reasons tor such 
decision are immaterial upon any issue as to the 
same. Krso v. Hbnderbon. 19 N.S.W.L.E. {L.i 
23*. 9 B.C. (N,S.W.l 5. 

[New ZiAUNn.] — Proof of Debt— .^miBje- 
meat to give debtor time — Subiequent Bank- 
ruptcy of Debtor — Application of dividendi — 
The Bankruptcy Act, 1S93, Section 101.— At ft 
meeting of creditors it was resolved that tbe 
debtor should be granted an extension of timo 
extending over eighteen months, free of 
interest, provided that his mother should 
allow a claim which she had as executrix at 
his father to stand over till tlie other creditors 
were paid ; bills to be drawn in eighteen 
equal monthly payments ; amounts under £10 
to be left to the debtor to arrange. This was 
assented to by the agent of the executrix, 
' and signed on her behalf and by the other 
creditors, and the bills were given in pur- 
suance of it. Held, that the parties only hod. 
in contemplation the debtor continuing in 
business, and that there was no agreement for 
the postponement of the execntrix's claim on 
the debtor's bankruptcy supervening within 
the eighteen months. The Official Assignee 
rejected the executrix's proof. The District 
Court, on an application t« it under sub- 
section * of section 101 of The Bankruptcy 
Act, 1693, reversed his decision, and admitted 
the proof. An appeal was tbta mode to the 
Supreme (Court on the ground, amongst 
others, that the proof, if adntitted at ail, 
should have lieen admitted only on condition 
that all dividends paii upon it be devoted to 
the payment in full of the claims of the other 
creditors who had given the debtor time a» 
above. Held, that, whether or not the agree- 
ment come to at the meeting of creditors 
remained binding after the bankruptcy, and 
whatever might be the ultimate destination 
of any dividends payable in respect of her 
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claim, the executrix's proof must be admitted , 
and that the question as to the application of 
the dividends, being one between some of the 
creditors only and the creditor proving, could 
not have been entertained by the Assignee 
when considering the admission or rejection 
of the proof, and could not therefore be 
entertained by the District Court on the 
application to it to reverse his decision. 
SemUe, however, that the District Court 
might on a special application, if the facts 
supported it, have jurisdiction to entertain 
the question, and give such a remedy as that 
asked for. In re Fairbrgther, Ex parte 
Fairbbother, 16 N.Z.L.R 43. (Prender- 
gast, C.J.) 

[Queensland.] — Proof of Debt — Crown 
debts — Prerogative right of Crown to priority of 
payment of debt out of intolvent estate — Writ of 
extent — Insolvency Act of 1874 (38 Vic' No. 6), 
S8, 145, 173. — The prerogative right of the 
Crown expressed in the maxim, *' Quando jus 
domini regis et subditi insimul concurruntt jus 
regis prceferri debet,*^ does not extend to the 
administration of the estate of an insolvent 
debtor under The Insolvency Act of 1874. In re 
Eaynes, Ex parte The Attorney-General, 9 
Q.L.J. 33. (Griffith, C.J., Cooper and Beal, JJ.) 

[Queensland.] — Proof of Debt— Loan by 
building society to a shareholder — Insolvency of 
shareholder — Right of society to prove in estate. 
— A building society advanced money to one of 
its shareholders, who subsequently assigned 
his estate. Held, that the society, having 
dealt with the insolvent as an intending free- 
holder, and not in the ordinary course of 
business, could not compete with the creditors 
of the shareholder, and a claim to prove for 
the balance of the cash advanced was dis- 
allowed. In re Forsyth & Co., Ex parte 
Pbtreb, 8 Q.L.J. (N.C.) 105. (Lutwyche, J.) 

[New South Wales.] — Property PaBBing to 
Tnutee — Bill of Sale — Bankruptcy Acts Amend- 
ment Act, 1896, s. 33— S. 33 of the Bankruptcy 
Acts Amendment Act, 1806, is not retrospec- 
tive, and does not apply to bills of sale given 
before the passing of the Act. Denham v. 
Foley, 15 W.N. (N.S.W.) 145, 9 B.C. (N.S.W.) 
18. (Darley, C.J., Stephen and Cohen, JJ.) 

[New South Wales.] — Property Passing to 
Trvutee — Order and disposition — Possession of 
second bill of sale holder — G. gave a bill of sale 
over certain goods to the defendants, and 
subsequently gave a second bill of sale over 
the same goods to the plaintiffs. The 
defendants seized the goods with notice of an 
available act of bankruptcy committed by G., 
and afterwards assigned the goods to the 
plaintiffs. In an action brought by the 
plaintiffs against the defendants for breach 
of covenant for title, the defendants in order 
to shew that the goods were not in the order 
and disposition of the bankrupt when they 
had notice of the act of bankruptcy, sought 
to give in evidence the plaintiff's bill of sale 
and to give evidence that at that time the 
goods were not in the order and disposition 
of the bankrupt, because the plaintiffs had 
previously seized under their bill of sale 
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without notice of an available act of bank- 
ruptcy, and this evidence was rejected. 
Heldy that the evidence should have bee . 
admitted. The possession of a second bill of 
sale holder who seizes without notice of an 
available act of bankruptcy may enure for 
the benefit of the first bill of sale holder. 
Denham v. Foley, 15 W.N. (N.S.W.) 145, 
9 B.C. (N.S.W.) 18. (Darley, C.J., Stephen 
and Cohen, J J. ) 

[New South Wales.] -Property Passing to 
Trustee — Personal injury — Unsatisfied judgment 
at date of sequestration order — Property — Bank- 
ruptcy Act, 1898 (No, 25), ss. 3, 10, sub-ss, 1, 7 ; 
52 (c.)-— In 1892 A. recovered a judgment in a 
District Court action for an assault. In 
August, 1898, the estate of A. was seques- 
trated. In September the amount of the 
judgment was paid into the District Court. 
Held, that the judgment debt passed to A.*s 
official assignee. In re Aiken, Ex parte 
Aiken, The Official Assignee, Respondent, 
19 N.S.W.L.R. (P. & B.) 44, 9 B.C. (N.S.W.) 
14. (Walker, J.) 

[Victoria.] — Salary — Order for payment of 
part — Whether available for trustees* costs — In- 
solvency Act, 1890 (No. 1102), «. 99.— Where an 
insolvent has been ordered to pay a portion 
of his salary or pension under s. 99 of The 
Insolvency Act of 1890, such money cannot 
be applied to the payment of trustees' costs. 
In re Sheehan, 4 A.L.R. (C.N.) 51. (Moles- 
worth, J.) 

[New South Wales] .—Second Bankruptcy 
— Sequestration of estate ot undischarged bank- 
rupt — Right 0/ second official assignee to impeach 
transaction by bankrupt — Bankruptcy Acts 
Amendment Act, 1896 (60 Vic, No. 29), s. 7.— An 
undischarged bankrupt acquired assets, and 
voluntarily assigned them to his wife. His 
estate was shortly afterwards again seques- 
trated. Held, that the official assignee in 
the second bankruptcy was entitled to recover 
the assets so assigned. In re Hayes, Ex 
jjarte The Official Assignee, Hayes Re- 
spondent, 19 N.S.W.L.R. (B.& P.) 37, 9 B.C. 
(N.S.W.) 24. (Walker, J.) .. 

[Victoria.] — Sequestration Order — Filing 
objections — Extension ot time' — Executor — 
Affidavit of Merits — Insolvency Act, 1890 {No. 
1102), s, 45. — An executor who applies for an 
extension of time for filing notice of objections 
to an order nisi for the sequestration of his 
testator's estate, mast file an affidavit showing 
merits. In re Feboie, 20 A.L.T. 110, 4 A.L.B. 
252. (Hood, J.) 

[New South Wales.] — Stay of Proceedings 
— Bankruptcy of one of two plaintiffs after t?er- 
dict for defendant — Leave to proceed with new 
trial motion — Assignment — Security for costs — 
Bankruptcy Act, s. 10 (6). — Two plaintiffs, in 
partnership as contractors, brought an action 
against the defendant for breach of contract 
and trespass in respect of a partnership con- 
tract. After a verdict for the defendant one 
of the plaintiffs became bankrupt. A rul<* 
nisi to set the verdict ajiiide was then 
obtained, and the official assignee of the bank- 
rupt plaintiff abandoned the action, by failure, 
within four weeks after notice, to elect 
whether he would proceed or not. Held, that 



27 



BANKRUPTCY. 



28 



Bk'SKBJJFTCY— Continued. 

the solvent partner might proceed with the 
motion to make the rule nisi absolute without 
giving security for costs. Kerlk v. Smith, 
18 N.S.W.L.R. (L.) 348, 14 W.N. (N.S.W.) 
157. (Darley, C.J., Stephen and Cohen, J J.) 

[Victoria.] —Stay of Proceeding!— Petition 
for sequestration — Insolvency Act, 1897 (No. 
1513), s. 108 (2). — An application for an order 
nisi for sequestration is a proceeding under the 
petition within the meaning of s. 108 (2) of Act 
No. 1513, and therefore can be stayed under 
that sub-section. The motion to stay proceed- 
ings was served before the petition had been 
presented. Union Bank, of Austbalu, Ltd. v. 
Dean, In re Dkan, 20 A.L.T. 98. (Hodses, J.) 

[l^Ew South Wales.] — Suipeniion of pay- 
m^t, Notice of — Bankruptcy Act, «. 4 (1) {h). 
— A debtor in the course of conversation witn 
one of his creditors said, " I will have to file." 
Held^ that the creditor had notice that the 
debtor was about to suspedd payment of his 
debts. Denham v. Foley, 15 W.N. (N.S.W.) 
145,9 B.C. N.S.W. 18. (Darley, CJ., Stephen 
and Cohen, JJ.) 

[New South Wales.] — Tniitee, Powen and 
Rightl of — Bankruptcy — Taxation Returns — 
Right of Official Assignee to Production — Privilege, 
— The official assignee is entitled to have the 
income tax returns of the bankrupt produced, 
and such returns are not exempt from production 
either as being State secrets or on the ground of 
public policy. In re Grace, 9 B.C. (N.S.W.) 11. 
(Walker, J.) 

[New Zealand.] — Tniitee, Powen and 
Rightl ot—Indemnity of Trustees — Shares — 
Calls— Cestuis que trustent — Bankruptcy of Tras- 
Iggg — Right of Official Assignee to enforce Indem- 
nity — Larches of trustees disentitling them to 
indemnity. — A testator who died in 1882. by will 
made in 1881, bequeathed Bank of New Zealand 
shares to trustees, upon trust to either retain 
the same in their theh state of investment, 
or sell the same or any of them, and to stand 
possessed of the shares, and the investments 
representing them, upon certain trusts, in 
favour of a number of beneficiaries. They 
were still possessed of these shares at the 
time of the passing of The Bank of New 
Zealand Share Guarantee Act, 1894, and they 
retained them after the passing of that Act. 
Held, that the shares had not by the passmg 
of the Act ceased to be in the same state of 
investment as at the testator's death, so as 
to make it the duty of the trustees at once to 
convert, and that, in the absence of mala 
fides, the trustees had not by retaining them 
lost their right to be indemnified by the 
beneficiaries against calls. The bank sued 
the trustees and obtained judgment against 
them, personally for calls. . They paid nothing, 
and bec£Une bankrupt. Held,, reversing the 
decision of ConoUy, J., that their right to be 
indemnified passed to the official assigned, 
who could compel its exercise by them. The 
claim made in the Court of Appeal was for 
an indenmity by each beneficiary in respect of 
the shares bequeathed to him, and to the 
extent of his interest in other property under 
the will; and the Court held that there was 



a right to this. The Official Assignee of 
O'Neill v. O'Neill, 16 N.Z.L.R. 628. (Pren- 
dergast, C.J., Denniston and Pennefather, .T.J.) 

[New Zealand.] —Void Convey ance—Sur- 
eessive unregistered bills of sale — Consolidating — 
Contemporaneous advance — The Bankruptcy Act, 
1892, s. 79, subs. 2— The Chattels Transfer Act, 
1889, s. 27. — H. was in the habit of purchasing 
sheep from M. & Co. On the purchase of 
each lot, H. executed an instrument under 
The Chattels Transfer Act, 1889, in favour of 
M. & Co., over the sheep purchased, to secure 
the purchase-money, and also gave promissory 
notes, which were stated in the instruments 
to be given as collateral security. H. was 
also in the habit of reselling the same sheep 
through M. & Co., the proceeds going to her 
credit. On the 25th of November, 1896, there 
were three instruments in existence. Two of 
the promissory notes given in respect of them 
were overdue, and the third was just about 
to mature. H., at the request of M. & Co., 
executed an instrument in their favour over 
the unsold sheep included in the above mstru- 
ments, to secure the balance then owing on 
such instruments. No new liability was 
incurred by H., nor was any additional pro- 
perty included in the instrument of the 2otli 
of November, but the previous instruments 
were retained by M. & Co.'s banking arrange- 
ments. H., within four months of the date 
of the last instrument — ^viz., on the 12th of 
February, 1897, was adjudged a bankrupt on 
her own petition. On the 10th of February, 
two days before, M. & Co. had seized and 
sold the sheep. Held, that the last instru- 
ment was void under subsection 2 of sectiuu 
79 of The Bankruptcy Act, 1892, but that its 
execution did not cancel the three previous 
instruments, inasmuch as there was no inten- 
tion on the part of the parties to in any way 
destroy or weaken the right of M. ft Co. in 
the property assigned tnereby, the object 
being merely to consolidate the existing liabili- 
ties and securities; and that M. ft (^. were 
entitled to retain the. proceeds of the sheep 
by virtue of such previous instruments. In 
re Hill, The Official Assignee of Hill v. 
H. Matson ft Co., 16 N.Z.L.R. 129. (Den- 
niston, J.) 

[New Zealand.] — Void Conveyance — Pos- 
session, order, and dispontion — Instrument — 
Sale-notes — Apparent possession — The Bank- 
ruptcy Act,1892— The Chattels Transfer Act, ISSQ. 
— A father and son lived in the same house. In 
1892 the son purchased of the father a safe, a 
^ug>Sy> ^^^ ^ billiard-table. The contract 
was embodied in sale-notes which had not 
been registered under The Chattels Transfer 
Act, 1889. The safe and buggy were kept 
in the premises where the father and son 
lived. The son had the key of the safe, and 
kept his papers in the ^afe. The buggy was 
generally known to be the son's property. 
The billiard-table was kept in a house belong- 
ing to the purchaser's mother, and away from 
the residence of the father. The mother let 
her house and the billiard-table, with the 
consent of the son, to a third party on the 
day on which the father committed an acl of 
bankruptcy. In June, 1894, the father became 
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bankrupt, and the Official Assignee claimed < 
the goods. Held J 1— That the goods were I 
not in the possession, order, or disposition of 
the bankrupt at the time of his bankruptcy. 
2 — ^That the sale-notes came within the defini- 
tion of the term " instrument " in The Chattels 
Transfer Act, 1889, and were void as against 
the Official Assignee for want of registration, 
but that the goods were not in the " apparent 
possession" of the bankrupt at the date of 
his bankruptcy. Ths Officxal Assignee of 
SiiATTBBY V. Slattebt, 16 N.Z.L.R. 332. 
(Williams, J.) 

BARE TRUSTEE. 

Taxcttion — Laiid and income tax 
See Taxation — LMnd and Income 
Tax. 

BARRISTER. 

Examination for 

See also Student at Law. 

[Queensland.] — Admiuion of — Solicitor 
applying for examination for admisnon cu a 
barrister — Solicitor acting a$ Deputy Registrar 
of the Supreme Court — Actual Practice — Supreme 
Court Act of 1867 (31 Vic, No. 23), «. 40.— A 
solicitor acting as Deputy Registrar of the 
Supreme Court is not a solicitor in ** actual 
practice" within the meaning of s. 40 of the 
Sapreme Court Act of 1867, and he is not, there- 
fore, after acting in that capacity for three 
years, entitled to apply for examination as a 
barrister under that section. Re Douglas, 9 
Q.L.J. (N.C.) 6. (Griffith, C.J., Cooper, Heal 
and Power, JJ.) 

[New South Wales.] — Solicitor — Application 
by solicitor to he admitted to the Bar, — On the 
25th June C, who was a barrister of five 
years* standing, was disbarred and admitted as 
a solicitor. On'tkb 18th November he applied to 
have his name removed from the roll of solicitors 
and to be again admitted to the Bar. Held, 
that, Uiough he was not a solicitor of five years' 
standing, he could be admitted to the Bar on 
his original qualification. Ex. parte Conroy, 15 
W.N. (N.S.W.) 106. (Darley, C.J., Owen and 
Walker, JJ.) 

BENEFICIARIES. 

Under settlement. 
See Settled Estate. 

BENEVOLENT ASYLUM. 

Bequest to found- — Succession duty on 
See Probate and Sucoession 
Duties. 

BEQUEST. 

To establish public institution — Suc- 
cession duty on 

See Pbobate and Sucoession 
Duties. 

BETTING. 

See Gaming. 



BETTII^G HOUSE. 
Suppression of 
See Gaming. 

BIAS. 

See Justices — Disqiialijicatimi, 

BICYCLE. 

See Negligncf.. 

BILL OF COSTS. 
Action on 

See Costs — Bill of Costs, 

BILL OF SALE. 

Debentures 
See Instruments Act — Debenture 
issued by Coinjmny, 

Goods in order or disposition of 

bankrupt 

See Bankruptcy — PropeHy passing 
to Trustee — Void conveyance 

Posneshion —Bill of Sale unregistered 

See infra VALinrrT, 

Davidson v. The Commercial Bank 
OF Australia, Ltd., 23 Y.L.B. 257 ; 
19 A.L.T. 6 ; 3 A.L.R. 126. 

Setting aside of by Trustee in Bank- 
ruptcy 

See Bankruptcy — Void Convey- 
ance, 

In re Hill, Official Assionee or 
Hill v. H. Matson & Co., 16 
N.Z L.R. 129. 

• "> . 
[New South Wales.]— Bankruptcy^JBonA;- 
ruptcy Acts Amendment Act, 1896, s.' 33. — Sec. 
33 is not retrospective, and does not apply to 
bills of sale given beforo the passing of the Act. 
—Dunham v. Foley, 9 B.C. (N.S.W.), 18, 15- 
W.N. (N.S.W.) 145. (Darley, C.J., Stephen and 
Cohen, JJ.) 

[New Zealand.] ~ Defeasance ~ Detinue 
— Cnattels Transfer — Parol Agreement at Vari- 
ance with Written Document — Oral Sale —Bail- 
ment — Avoidance of Document — Effect on Oral 
Contract — Demand — Setting up Different Ground 
of Claim in Action— The Chattels Transfer Act, 
1889, Section 26.— The appellant sold a vehicle 
to one R. for a sum of £18, of which £2 waa 
paid in cash, and the balance was to be paid 
by instalments of £1 58. a month; and a 
document was signed by R. which was 
intended simply to give the appellant the 
rights and powers of a mortgagee upon default 
in payment of any instalment. The doctimeni 
purported, however, to be a contract by R. 
to hire the vehicle, and to pay for it monthly 
the sum of £1 5s., and it did not specify the 
period over which such payments were to 
extend, nor coiitain any provision that upon 
payment of the last instalment the vehicle 
should become the property of R. Held, that 
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BILL OF 8ALE— Continued, 
the document was void, as an instrument 
given subject to a defeasance or condition not 
expressed therein, or set out pursuant to 
section 26 of The Chattels Transfer Act, 188y. 
R. made defaidt in payment of the instal- 
ments, and left the vehicle in the possession 
of the respondent, a hotelkeeper, who claimed 
a lien over it as against R. The appellant 
saw it in the respondent's yard, and, pro- 
ducing the above document, claimed deliver r 
of it to himself. The respondent did not 
deliver it, and the appellant sued him for its 
detention, and in the course of the action 
sought to. rely on the verbal contract between 
himself and R. Held, that, whether or not 
the verbal contract could be relied on in any 
case in which a document had been drawn up 
which was void under section 26, the appel- 
lant, having produced the void document as 
the basis of his demand upon the respondent, 
could not be allowed to set up an entirely 
different claim in the action against the 
respondent. Wright v. Cabmody, 16 N.Z. 
L.R. 156. (Edwards, J.) 

[New South Wales.]- Validity of Aiiign- 

ment ot— Bankruptcy — CoveriarU for title — Party 
(yr privy to a^t — Notice of an act of bankruptcy . 
— ^The defendants held a bill of sale over 
certain goods of G. On the 29th December 
they had notice that G. had committed an 
act of bankruptcy. On the 30th December 
they seized the goods under the bill of sale. 
On the 4th January they assigned the goods 
absolutely to the plaintiffs. In the deed of 
assignment they covenanted that they had 
not been " party or privy to any act " whereby 
they were prevented from assigning the goods 
absolutely to the plaintiffs. On the LStb 
January G. became bankrupt, and the goods 
were subsequently claimed by G.'s official 
assignee. Held, that the defendants having 
notice of the act of bankruptcy, were party 
or privy to an act whereby they were pre- 
vented from assigning the goods, and had 
therefore committed a breach of the covenant. 
Denham v. Foley, 9 B.C. (N.S.W.) 18, 15 
W.N. (N.S.W.) 145. (Darley, C.J., Stephen 
and Cohen, JJ.) 

[ViCTOBiA.] — Validity — Possession taken by 
grantee — Title to goods. — Where a bill of sale was 
given to secure an advance, and the mortgagee 
took possession of the mortgaged property before 
the mortgagor had been made insolvent : Held, 
that though the bill of sale was void for want of 
registration, the mortgagee had a good title to 
the goods. Davidson v. GoMMEBCiAii Bank of 
AusTBALiA, Ltd., 23 V.L.R. 257, 19 A.L.T. 6, 3 
A.L.R. 126. (Hodges, J.) 

BOARD AND LODGING. 

See Taxation — Income Tax, 

BONA FIDES. 

See Crown Lands. 

Of application for selection 

See Crown Lands — Land Appeal 
Court Causes. 



BONA FIDE CLAIM OF RIGHT. 
Jurisdiction of Justices 

See Justices — Jurisdiction, 

BOND. 

For due administration of estate by 
administrator 

Sec Probate and Administration. 
Administration Bond — Assignment of 

See Probate and Administration 
— Bond of Administrator. 

BONUS. 
Loan on 

See Mortgage. 

BOOK DEBTS. 

See Assignment — Book Debts, 

Mortgage of 

See Practice — Accounts. 

BOOKMAKERS. 

Power of trustees of puhUc racecourse 
to exclude 

See Public Reserve. 

Pboffitt r. Pabkeb, 16 N.Z.L.B. 139 

BOUNDARIES. 

Mutual mistake a« to in suit for 
specific performance 

See Estoppel. 

PREACH OF CONTRACT. 
See Contract. 

BREACH OF PROMISE. 

Damages in action for, assessed 6y 
Prothonotary 

See Practice — Damages, ojsseu- 

ment of. 

Allen v. GitouaH, 19 A.L.T. 186, 
4 A.L.B. (C.N.) 38. 

BREACH OF TRUST. 

Set Trust and Trustee. 

By administrator 

See Probate and Administration 
— Bond of Administrator. 

Constructive Notice 
See Vendor and Purchaser. 

BREWER'S COVENANT. 
See Mortgage. 
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3R0KER. 

Income Tax — Seat on Exchange, 
Price of 

See Taxation — Income Tax. 

:building by-laws. 

Exemption from 

Ste Local Government — Crown 
Property, 

IBUILDING SOCIETY. 

Ijoan by to shareholder — Proof for 
loan in his insolvency 

S9e Bankruptcy — Proof of debt. 

In re Forsyth <fe Co., 8 Q.L.J. (N.C.) 
105. 

Unregistered association — Society 
registered under Frieruily Societies 
Act of 1876 (40 Vic. No. IS)— Peti- 
tion to wind up society under s. 198 of 
the Act 27 Vic. No. 4 

See Company — Building Society. 

In. re Bundabbbg Pesmanbmt Build- 
ing AND Investment Society, Ltd., 
9 Q.L.J. 51 

Winding up of — Unregistered company 
See Company. 

BUSINESS. 

See Factories and Shops 

BY-LAW. 

See Railways — By-law. 

Building by-laws. 

See Local Government — Crown 
Property. 

Begulating traffic 

Se»: Traffic. 

Begulating traffic; — Traction engine — 
Interpretation of by-law by owner of 
engine 

See Local Government. 

Banks v. Dbysdale, 16 N.Z.L.B. 67. 

CALLS. 

Foreign company — Winding up 

See Taxation — Income Tax. 

On bank shares 

See Bankruptcy — Trustee, Powers 
and Rights of. 

In company 

See Company. 

CAPUS AD SATISFACIENDUM. 
See Attachment of Persons. 



CAPITAL OF COMPANY. 

Betum of capital to members 
See Company — Capital. 

Uncalled capital not assets of company 
See Company — Capital. 

CARNAL KNOWLEDGE. 
See Criminal Law. 

CATTLE STEALING. 

See Criminal Law. 

CAUSE OF ACTION. 
Created by statute 
See Dogs. 

CAVEAT. 

See Land Transfer. 
Costs of Bemoval 

See Costs. 

CERTIFICATE. 

For costs 

See Costs. 

Of Dismissal 

See Justices — Certificate of Die- 
missal. 

Of judgment — Magistrate's Court 

See Small Debts Recovery. 

CERTIFICATE OF DISCHARGE. 
See Bankruptcy. 



CHALLENGE. 

Of juror by Crown 
See Criminal Law- 



•Jury. 

CHARGE. 

On mine for compensation for aecideni 
or death 

See Mining — Accident in a mine 

Waiver of 

See Insurance. 

CHARGING SHARES. 

See Company— SAartfs. 

CHARITABLE BEQUEST. 
See Will. 

CHATTELS TRANSFER. 
See Bill of Sale. 
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CHATTELS TRANSFER ACT, 1889. 
Companies stihject to Act 

Sec Company — Capital. 

Bank of Naw Zcai^nd v. Walter 
QuTHBis <Jb Co., 16 N.Z.L.B. 484. 

See Company — Debentures, 

CHEMIST. 

Sale of photographic goods — Business 
of chemist ^^exclusively *' 

See Factories and Shops. 

CHILD. 

See Deserted Wives and Chil- 
dren. 
See Infant. 

Xeglected 

See Ne«lected Children. 

CHINESE RESTRICTION ACT, 1888. 

[New Sotth Wales.]— Authority to prose- 
cute — 52 Vic. 2^0. 4, 8. 14. — An authority to 
prosecute under s. 183 of the CastomsBeguUtion 
Act 1879, is not a sufficient authority under s. 
14 of the Chinese Bestriction Act, 1888. Ex 
j>art«AHCHUNG,16W.N.(N.S.W.),122. (Owen, J.) 

CHURCH LANDS. 

Exemption from taxation 

See Practice — Appeal, 

See Taxation — Land and Income 
Tax 

CHURCH OF ENGLAND. 

[New South Wales.] —Church of England 

— Honeys to he applied for general church pur- 
poses — Power of incumbent and churchwardens to 
apply —Attorney -Genet alf a party to the suit — 
Litigation to hind the parishioners in certain 
parishes — 8 Wm. IV. No. 6 {Church of England 
Act)f s. 11. — Land held upon trust for '* Church 
of England purposes" in certain districts was 
lold. Held, that the incumbents and church- 
wardens ol the parishes in which those dis- 
tricts were included had no power to make a 
binding agreement as to how the purchase 
money should be applied, and that in a suit 
to 4i|tArminie how the money should be applied 
the Attomey-Qeneral was a necessary party. 
Bishop of Newcastle v, Walkeb, 14 W.N. 
(N.S.WO 19L (A. H. Simpson, J.) 

CIVIL SERVICE. 

Dismissal of officeb« 

Pension. 

yoluntaby betibbmbnt. 

[New South WXles.] — DiBmiBsal of CIyU 

BerYant — Right of Croum to dismiss at pleasure 
— Civil Service, Aei, 1884. — BKCept in cf^GW9 ol 
misconduct as provided in Part III. , the Civil 
Service Act of 1884 does not restrict the pre- 
rogative right of the Crown to dismiss its ser- 
vants at pleasure A^^ams v. Youn&« 15 W.N, 
(N.S.W.) 121. (G. B. Simpson, Cohen and 
O'Connor, JJ.)> 



[New South Wales.] —Digmissal of Gml 
ServantB — Public Service Act, 1895, s. 58— 
Civil Service Act, 1SS4.— Held by the Privy 
Council, affirming the decision of the Full 
Court, that s. 58 of The Public Service Act, 
1895, which provides that "nothing in this 
Act, or in The Civil Service Act, 1884, shall 
be construed or held to abrogate or restrict 
the right or power of the Crown, as it 
existed before the passing of the said CivU 
Service Act, to dispense with the services of 
any person employed in the public service," 
does not apply to the case of a Civil servant 
who entered the service after The CiyiL 
Service Act, 1884, and was dismissed before 
the passing of The Public Service Act, 1695. 
Adams v. Young, 19 N.S.W.L.R. (L.) 37. 
14 W.N. (N.S.W.) 218, 1898 A.C. 577 (Privy 
Council.) 

[New South Wales.] — Dismissal of Oi&cer— 
Rights of action — Abolition of Office — Civil 
Service Act, 1884, ss. 10, 46. — The Government 
has power to abolish an office at will, and, 
if the services of the officer be dispensed with 
in consequence of the abolition of his office, 
he cannot maintain an action against the 
Government for wrongful dismissal. Waller 
17. Young, 19 N.S.W.L.R. (L.) 211, 15 W.N. 
(N.S.W.) 1. (Privy Council.) 

[New Zealand.] — Dismissal of Officer for- 
Ne^li^ence — Government Railway Service — 
Office — Compensation for Loss of Office — T?ie Go- 
vernment Railways Act, 1887, Section 76. — If a 
person ijs appointed by the Crown to an office 
to the holder of which rights are given by 
statute, there is a contract by the Crown with 
the holder of the office that he shall hold it 
upon the terms which the statute prescribes, 
and he can sue in respect to the contract 
under The Crown Suits Act, 1881. An officer 
who is deprived of his office in the Govern- 
ment railway service on account of negligence 
is not entitled to compensation for loss of 
office under section 76 of The Government 
Railways Act, 1887. Cokeb v. Thji Quieen, 
16 N.Z.L.R. 103. (WilUams, J.) 

[Victoria.] — Pension — Right to — *' Prosecutor 
for the Queen " — '• Prosecuting Barrister** — Public 
Service Act, 1890 (54 Vic. No. 1133), ss. 3, 107— 
Construetion — Held, that the appellant was- 
entitled under s. 107 of The Public Service 
Act, 1890, to superannuation allowance by 
virtue of having held the office of " Prosecutor 
for the Queen," notwithstanding that he held 
duiang pleasure. Held, furthMTf that he wa» 
not excluded therefrom as a "prosecuting 
barrister" within the meaning of the ezclud-' 
iug clause (s. 3). It appearing that the two- 
classes of functionaries were totally distinct^ 
there is no role of construction ta the effect 
that when one only is named the other ia 
meant or included. Smyth v. Rboina, 2a 
VX.R; 383, 19 AX.T. 118. 3 A*L.R. 253, 189» 
A.C. 782. (Privy Council.) 

[New South Wales.] — Voluntary retirfment 
— Superannuation Fund — Refund^- Grattdty — 
Public Service Act, 1895, ss, 11, 59, 60. 62.— A 
voluntary resignation accepted by the Public 
Service 'Baai:4 ia not a retirement from.tha 
Public Service for any cause other than an 
offence within the meaning of s. 62 of The 
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Pablic Service Act, and does not entitle the 
officer retiring to the refund and gratmty 
provided for by that section. Russell v. 
Rmd, 19 N.S.W.L.R. (L.) 48, 14 W.N. 
(N.S.W.) 202. (Darley, C.J., Stephen and 
Cohen, JJ.) 

CLAIM. 

Mining claim — Fovi'eiture of 
See Mining — Tributor, 

CLASS. 

Gift to 

See Will — ConstJiiction 

CLERK. 

To Foreign Company — Service of writ 

on company — Principal officer 

Ser Practice. 

Woodland v. The Goold Bicycle 
Co., 9 Q.L.J. 28. 

CLOSE OF CASE. 

Witness recalled after 

See Practice — Evidence, 

COAL MINE. 

See Mining^ — Accident in a -Mine. 

COERCION. 

See Criminal Law — Husband and 

wife. 

Brown v. Attobnet-Gensbal of 
New Zealand, 189S A.C., 234. 

COLLATERAL SECURITY. 

Debt collaterally secured on land in 
another colony — Land ta^ — Mort- 
gagor's deduction 
See Taxation. 

The CoMMiasioNBBs ov Taxation o. 
JENNiNes, 19 N.S.W.L.B. (L.) 193, 
16 W.N. (N.S.W.) 86. 

COLOURABLE CONSIDERATION. 

See MoRTGAGis — Brewer* s Covenant. 

COMMISSION. 

Evidence an — Costs of 
See Costs. 

Evidence on — Extending time for 
nommating agmU 

See ¥%konQE — Evidence. 

On Sale of land^ Principal and 
agent — Introduetion of ptuarchager — 
Special arrangmnent 

See PsmcxPAL Amy A^gbnt; 

WlLHON V. LSABMOXIIH, 16 N.Z.IJJEC 

602 






To broker on sale — Introduction of 
purchaser — No binding agreement — 
Failure to purchase 

See Principal and Agent. 

Dennis v. Bollingeb, 16 N.Z.L.B. 
523. 

To agent — Where recoverable — Pla^e 
where debt contracted 

See Small Debts Recovery — 

Jurisdiction. 

Ex parte Abthub, 15 W.N. (N.S.W.) 
94. 

To Executors or Trustees 

See Probate and Administration. 

COMMISSIONER OF CROWN LANDS. 

Power to take and, lap down roads 
See Land Transfer. 

COMMITTEE OF INSPECTION. 

In bankruptcy — Power of creditors to 
vote remuneration to 

See Bankruptcy — Com>mittee of 

Inspection. 

Re Gbazibbb' BuiCHEBiNa Co., Ex 
parte Pabbuby, Lamb & Co., 8 Q L.J. 
125. 

COMMON EMPLOYMENT. 

See Master and Servant. 

COMPANY. 

Annual license fee for 
See Stamp Duties. 

Contract by — Formalities — Seal —  
Implied authority of managing director 
to contract on behalf of company — 
Part performance 

See Contract. 

Ploiclby v. T. E. Stsambb, Ltd.^ 
19 N.S.W.L.R. (L.) 216, 9 B.C. 
(N.S.W.) 1. 

Debenture issued by 

See Instruments Act — Debentures 
issued by Company, 

Deposit of trust numeyS' in bank by 
company — Liquidation of company-^ 
Bank's right to set ofi 
See Bankino^ 

Directors, Powers' of — Petition' 6y 
Directors to wind up 
See WmDiNa upi 

Foreign campaniy — Contributorie^t — 
Foreign law — Domicil of contribtifZory 

Sea Company: — Contnbuiory. 

In re^ Bexxbbal Bajsk of AvsoouiiiA,. 
Ltd., Goamms'a Case, 8 B.G. (N.S.W.) 
35. 
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COUPkKi—CofUinued. 

Foreign company — Service of tcrit on 

—Clerk 

See Praoticb — Service. 

Woodland v. Thb Qoold Bicyclb 
Co., 9 Q.L.J. 28. 

Trustee Company — Powers of invest- 
ment 

See Tbust and Tbustbe — Invest- 

fnent, 

COMPANY. 

AORBEMSNT TO BECOMB MsilBBB. 

Bbitish Law. 

See also Shabbs infra. 

BuiLDINa SOCIBTT. 

Calls. 

See alio Aobeement to bbcomb Mbmbbb, 

supra. 
Capital. 
Coktbibutoby. 
Dissolution. 

Fbaudulbnt PbB7BBB1I0B. 
Pbiendlt Socibtt. 
Mbmobandum of Association. 
Bboonstbuction. 
Bbctification of Bboistbb. 
Reduction of Capital. 
Scheme of Abbanoement. 
Shabbs. 
Winding up. 

[Victoria.] — Agreement to become a 
Member — Shares allotted in Company with 
different Oljects — Acquiescence — Delay — CaUSt 
Power of de facto Directors to make— Companies 
Act, 1890 (No. 1074), s. 67.— A. agreed to take 
■luiiei in a company with certain objects, 
but was allotted shares in a company with 
different objects. He might on enquiry have 
found out the objects of the company, bnt 
although his suspicions were aroused he made 
no enquiries. He received dividends from the 
company, and accepted an indemnity from 
the company against calls \(j another com- 
pany, mji jetau after the shares were allotted 
a call was made, and at that time A. knew 
that the objects of the company had been 
altered, but he did nothing. In an action by 
the company for calls: Held, that A. must 
be taken to haye known of and acquiesced in 
the change of the objects of the company 
and should therefore not be allowed to repudi- 
ate liability for the calls. Section 67 of 
The Companies Act, 1890 validatee calls made 
1^ ds facto directors honestly believing they 
were duly appointed notwithstanding any 
defect in their appointment that might after- 
wards be discovered or the improper summon- 
ing of the meetii^ at which such appoint- 
ment was made. EiBsaNDON Land k Sinancb 
AaaoozATiON, LnorxD, V. Kilqoub, 19 A.L.T. 
16i, 4 A.L.B. L (Hood, J). Affinned on 
appeal, 24 y.L.B '3a, 20 A.L.T. 5, 4 A.L.B. 
180. (Madden, O.J., Wllliami and Hodges, 
JJ.) 



[Victobia.] — Britiih Lmm — AppHemHan of 
Imperial Law to the Colonies — Joini Stock 
Companies Arrangement Act, 1870. inapplieabU to 
Victoria— Effect of Scheme of Arrangement. — 
The (Imperial) Joint Stock Companies 
Arrangement Act, 1870, does not appiy to 
the cronies. Accordingly a scheme of arrange- 
ment thereunder, sanctioned by an English 
Court, is, q%ux»d the colonies, a proceeding 
in a foreign Court, and cannot be pleaded by 
the company in a Victorian Court as a 
defence to an action by a non-assenting 
Victorian creditor for the full amount of her 
claim. Nbw Zxaland Loan k Mebcantilb 
Agbnot Comfant, Limited, v. Mobbison, 
loitS AC. 849. (Mfy Council.) 

[Queensland.] — Building Society — Un- 
registered association— Petition to wind up society 
under Friendly Societies Act of 1876 (40 Vie., 
No. IS)— Jurisdiction of Court under s. 193 of 
The Companies Act, 1863 (27 Vic, No. 4J.— The 
B. Buil(ung Society was registered under The 
Friendly Societies Act of 1876, but not under 
The Building Societies Act of 1886. On the 
hearing of a petition by a creditor for an 
order to wind up tiie Society, field, that the 
Society was an unregistered association within 
the meaning of s. 193 of The Companies Art. 
1863, and that the (jourt had therefore juris- 
diction to make a winding-up order. In re 
Bundabbbg Pbbmanknt Building and In- 
vestment SocnBTT, Ltd., 9 Q.L.J. 51. 
(Griffith, C.J.) 

[Queensland.] — Building Society — Un- 
registered company — Winding up — Liability of 
members to be placed on the list of contributories 
^Past members — Members entitled t<» withdraw — 
Friendly Societies Act of 1876 (40 Vic, No. 18) 
,. 6 {2)—Fnendly Societies Act of 1894 (68 Vic, 
No. 17) s. 6.— By the rules of a building society, 
formed under The Friendly Societies Act of 
1876, for the purposes described in s. 6 (2) of 
that Act, the society was to consist of the 
holders of shares of the ultimate value of £25, 
in respect of each of which 58. per month was 
to be paid. As soon as the monthly sub- 
scriptions on a share with the accumulated 
prcmts added amounted to £25, the holder ol 
the share was entitled to receive that sum 
from the society. Members were also entitled 
to borrow money fom the society in respect 
of their shares and upon real security. When 
the subscription, with the profits added, of 
a borrowing member made up the full amount 
of his loan and interest, he was entitled to a 
release. The society might also lend money 
to members for terms of years. Any member 
who had not obtained a loan on his shares 
mig^ withdraw from the society on complying 
with certain conditions, and was then to be 
entitled to receive back the full amount of 
his contributions, after certain deductions, 
with interest. The management of the com- 
pany was vested in directors, who were 
authorised to borrow monev for the purpose 
of the society, but the rules gave them no 
express authoritv to pledge the credit of any 
individual members. An order to wind up 
the company having been made on a creditors 
petition, the liquidator sought to put upon 
the list of contributories, inter alias, (1), 
Members of the society whose contributions 
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inade by them as members, with accumulated 
profits, had, before the winding-ap <vmo\mted 
to £25 per share, which amount, however, 
I3iey had not received from the society; (2) 
persons who had complied witJi the conditions 
entitling them to withdraw from the society, 
l»ut who had not received the money to which 
they were entitled ; and (3) all past members 
of the society. Held, per Griffith, C.J., on 
tbe settlement of the list of oontributories, 
that none of these persons could be settled on 
the list of oontributories either in respect of 
loans made to the society, or of the costs of 
winding-up, or for any other purpose. In re 
The Bctndabebg Pebmanbmt Building and 
Invkstment Society, No. 1, 9 Q.L.J. 77. 
(Grifath, O.J.) 

[<JuEBN8ij^Ni).] — Building Society — Un- 
registered company — Winding up — Proof of debti 
— Directors of Building Society borrowing in 
■excess of limit prescribed by Rule* of Society — 
Friendly Societies Act of 1876 (40 Vic, No. 13) 
—Building Societies Act of 1886 (50 Vic, No. 
34), s. 26.— By the Rule^ of a Building Society 
registered under The Friendly Societies Act 
of 1876, the directors of the society might 
borrow money for the purposes of the society, 
but with a limit that the total amount 
borrowed must not exceed one year's income 
of the society. On an application, in the 
winding-up of the society, to prove for moneys 
borrowed by the directors in excess of that 
limit ^there being no evidence of any know- 
ledge on the part of the lenders of the want 
of authority of the borrowers). Held, that, 
having regard to s. 26 of The Building Socie- 
ties Act of 1886 (which applied to the society 
as being a building society registered under 
The Friendly Societies^ Act of 1876), the 
claimants had not been put upon inquiry as 
to the power of the directors to borrow, but 
were entitled to assume that the directors had 
«cted within the scope of their authority, 
and were entitled to prove for their debts. In 
re The Bundaberg Jtbbmanent Bthldino and 
Investment Society, No. 2, 9 Q.L.J. 87. 
(Griffith, C.J.) 

[New Zealand.] — Calls — Non payment of 
Calls — Power of a Mining Company to purchase 
its own Shares — Forfeiture — The Mining 
Companies Act, 1894, Section 57. —A mining 
company purchased some of its own shares 
from certain shareholders whose names were 
taken off the company's register. Three 
months afterwards a call was made upon the 
shares, which then stood in the name of the 
company. The company took no steps to 
have the register rectified until .the lapse of 
more than three weeks from the date of the 
call. Upon an application on behalf of the 
company to have the names of the share- 
holders inserted upon the register in respect 
of the shares transferred by them to the 
company, h^ld, that the purchase of the 
shares was illegal, but, as the company had 
done nothing to protect itself from having 
them forfeited, the names of the selling share- 
holders could not be reinstated on the register, 
and they were not liable for the call. In re 
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LncrrxD, 16 K.Z.L.R 288. (ConoUy, J.) 

[ViCTOBrA.] — Calls — Power of de facto 
Directors to make — Companies Act, 1890 (No. 
1074), s. 67. — Seotion 67 of the Companies Aott 
1890, validates calls made by de facto directors 
honestly believing they were duly appointed 
notwithstanding any defect in their appoint- 
ment that might afterwards be discovered^ or 
the improper summoning of the meetkig at 
which such appointment was made. Essen- 
don Land & Finakcob Association, Ltd., v. 
KiLOOUB, 19 A.L.T. 164, 4 A.L.R. 1. (Hood, 
J.) Affirmed on ampeal, 24 y.L.R. 136, 20 
A.L.T. 5, 4 A.L.B. 130. (Madden, C.J., 
Williams and Hodges, JJ.) 

[ New Zealand.] — Capital — Agreement to 
mortgage — Future Assets— Uncalled Capital not 
Assets— Instrument under The Chattels Transfer 
Act, 1889 — Companies subject to Act — Companies* 
Property Chattels under Act — True Owner at 
Date of Instrument — Return of Capital to 
Members of a Company. — Certain trading com- 
panies agreed in writing to mortgage, besides 
certain specified property, "all their assets, 
real and personal, of every description." The 
companies were intended by the parties to, 
and actually did, continue to carry on their 
respective businesses, and consequently in the 
ordinary course of business disposed of some 
of their assets, and appropriated the proceeds 
to their own purposes. Held, (1) That the 
security was a floating security covering 
future assets ; (2) That it did not include the 
uncalled capital of the companies, as such 
were not " assets " ; (3) That &e agreement in 
writing to mortgage was an instrument within 
the meaning of The Chattels Transfer Act, 
1889, and did not come within the exceptions 
of sections 2, subsection {f), of the Act, 
excluding "debentures and interest-coupons 
issued by any company or incorporated body, 
and secured upon the capital stock or chattels 
of such company or corporate body " ; (4) 
That securities given by joint-stock companies 
come within The Chattels Transfer Act, 1889, 
as well as those given by individuals; (6) 
That the security was over " chattels " within 
the meaning of The Chattels Transfer Act, 
1889, and did not come within the exemption 
to the definition of chattels of "negotiable 
instruments, shares, or interests in the capital 
or property of any corporate body " ; (6) That 
by section 30 of The Chattels Transfer Act, 
1889, the security was void even as against 
the grantor as to chattels of which the com- 
panies were not the true owners at the time 
of the execution of the instrument. If a 
particular guarantee given by a company 
having power to guarantee generally is a bond 
fide transaction, it is not illegal, simply 
because it is given to the shareholders of the 
company for money due to them by another 
company in respect of the purchase of their 
shares, so as to amount to a return of the 
capital of the company to the shareholders. 
The Bank or New Zealand v. Walteb 
Guthrie & Co»ipant (Limited), 16 N.Z.L.B. 
484. (Williams, J.) 

[New South Wales.]- Contributory— For«^ 
Company — Female contributory — Liability 4tf 
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Husband — Foreign Law — Domicil — Companies 
Act, 1874 (37 Vic. No. 19), ss. 33, 130, 167, 244. 
—The liability of the husband of a female 
contributory to be placed on the list of con- 
tributoriei of a company in right of hi« wife 
is determined by the law of the country where 
the company is domiciled, and not by the law 
of the husband's domicile or the domicile of 
the marriage. The statutory liability imposed 
by 8. 130 of The Companies Act, 1874, applies 
to the case of a female shareholder who con- 
tinues to be bUcL till the winding-up, and is 
not confined to the case of a female share- 
holder marrying after the winding-up. The 
ooncluding clause of s. 244 was not intended 
to alter the law regulating the rights and 
liabilities of contributori-:^s in a foreign coin- 
pany carrying on buMiness in New iSouth 
Wales. In re The Federal Bank of Austbalia, 
Ltd.. Coghlan's Case, 8 B.C. (N.S.W.) 36. (A. 
fi. Simpson, J.) 

[New Zealand.] — Contributory ~i4;>p2icatu)n 
to alter List — Laches — Service — Maori Trans- 
lation" The Compani*'s Act, 1882, Rule 76 — 
Supreme Court Rule 552. — The effect of Bule 75 
of the rules under The Companies Act, 1S82, 
is to make Rule 552 of the Code of Civil 
Procedure applicable to the proceedings in a 
winding-up so as to make it necessary to 
serve every contributory of the Native race 
with a Maori translation of the proceedings 
in such wipding-up. Notwithstanding a delay 
of over two juAts in making his application, 
the Court removed from the list of contribu- 
tories the name of a Native who had never 
agreed to bccoiui} a shareholder, and who ha^i 
nevei been served with a Maori translation of 
the proceedings in the winding-up which bad 
been served upon him. it being admitted that 
the company had not been prejudiced by the 
delay. In re The New Zealand Dairt- 
Fabmbbs' Co-opsbative Company (Limited) ; 
Taiaroa's Case, 16 N.Z.L.R. 78. (Williams, J.) 

[New Zealand.] — Debentures — Priority — 
Trust Deed— British Company — Floating security 
— When attaching — Ta king possession — Waiver 
of Notice — Rights of execution creditors and 
debenture holders— Registration of Trust Deed — 
Chattels Transfer Act, 1889, s. 2 (f). — The 
movable chattels present and future, of a 
company were by deed charged in favour 
of trustees for debenture-holders, the charge 
to operate as a floating security until the 
trustees should become entitled to exercise a 
trust for sale and conversion contained in the 
deed. The deed afterwards provided that upon 
the happening of certain events the trustf>es 
might enter and take possession, and thereafter 
at their discretion sell and convert. It also 
provided that before entering the trustees should 
give certain notices to the company. Held, 
That an omission to give these notices could not 
be taken advantage of by execution creditors of 
the company who had seized immediately after 
an entry by the trustees, as they might be waived, 
and had been waived, by the company. Bub- 
••eotion (/) of section 2 of The Chattel^ Transfer 
Act, 1889, which excludes from the operation of 
that Act debentures issued by any company or 
crther corporate body, applies to debentures issued 
^by n British company incorporated in England 



under The Imperial Joint Stock Companies Acts, 
1862 to 1890. notwithstanding that it has not, 
within the colony, a register of its mortgages 
such as a company incorporated under The 
Companies Act 1882 (New Zealand), is direoted 
to keep. The debentures of such a company do 
not therefore require registration under The 
Chattels of Transfer Act, 1889. Where debentures 
of a company state on their face that the holders 
of them will be entitled to the benefit of, and be 
subject to, the provisions contained in a trust 
deed for securing payment of the principal 
moneys and interest payable under the deben- 
tures, and such particulars of the trust deed are 
given as are sufficient to identify it, the trust 
deed is incorporated in and made part of each 
debenture, and is protected as part of each 
'debenture. It does not, therefore. r«= quire 
registration under The Chattels Transfer Act, 
1889, any more than the debentures them- 
selves. Qmere, Whether such a trust deed 
deed is not itself a debenture within the meaning 
of that Act. The joint operation of debentures, 
and of a trust deed referred to therein, held 
to constitute the trustees named in the deed 
trustees for the debenture-holders for the purpose 
of enforcing all rights given to the debenture- 
holders both by the debentures and by the trust 
; deed. The question whether the security given 
I by debentures and a trust deed, which in its 
inception was a floating security, had on a certain 
date become fixed and attached to the company's 
assets as they then stood, depends upon the 
question whether the authority of the company 
to use in the course of its business the assets 
charged with the moneys owing to the debenture- 
holders had then been determined. It is not 
necessary, in order that the floating security may 
attach, that the company's business should be 
brought to an end finally and for ever. Where 
debenture-holders intervene, and claim property 
seized at the suit of an execution creditor before 
it is sold, and the proceeds handed over to the 
execution creditor, their rights prevail. Geoohb- 

GAN V. GbEYMODTH-PoINT ELIZABETH RAILWAY 

AND Coal Co., 16 N.Z.L.R. 749. (Prendergast, 
C.J., Denniston, Conolly, Edwards and Penne- 
father, JJ. 

[New South Wales.] — Dissolution — Dw- 
solutinu of company — Judgmeilt creditor ob- 
jecting— Costs— Practice — Companies Act. 1874 
(37 Vic. No. 19), s. 169— Upon an application to 
dissolve the company, it appeared that certain 
book debts and judgment debts of the com- 
pany had been agreed to be assigned to D., 
and the application was in consequence ordered 
to stand over ; upon the adjourned application 
i coming on for hearing;:, it appeared that D., the 
assignee, had wrongfully issued execution upon 
one of the assigned jnd^ments in the name of 
the company against J., and that J. had obtained 
judgment, on the trial of an interpleader issue 
in respect of such execution, against the com- 
pany; J. now appeared and opposed the 
application, which was dismissed with costs 
against the liquidator. In re Picttjresqxtis 
Atlas Publishing Coy., Ltd., 8 B.C. 
(N.S.W.) 25. (A. H. Simpson, J.) 

[New Zealand.] —Praudulent Prefevenoe — 
Winding up — Co-existing Motives — Desire to pro- 
tect Guarantors — Desire to prefer Bank — The 
Bankruptcy Act, 1892, s. 79, sub-s. 1. —Where 
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the directofts of a company, shortly before an 
-order to -wind the company up, gave secarity 
to a bank over the oncaJled capital of the 
company to cover the company's overdraft 
-with the bank, which had oeen guaranteed 
'by the directors personally, and it appeared 
to the Judge that, although one of the 
siotives for giving the security was the desire 
of the directors to protect themselves as 
.guarantors, yet the motive of giving a pre- 
ference to the bank, in compliance with a 
-demand made by it for further security, also 
existed as a substantial motive moving the 
company or the directors, and that there was 
an absence of bona fides and a full knowledge 
of all the circumstances. Held, by Prender- 
gttst, G.J., in the Supreme Court, that the 
living of the security was a fraudulent pre- 
ference. But, hdd by the Court o^ Appeal 
(Williams, Denniston, and ConoUy, JJ.), 
reversing this decision, that the directors had 
noc in view the object of preferring the bank, 
but of protecting themselves, and, though the 
effect of what they did was to prefer the 
bank, the bank was preferred not because the 
directors wished to prefer it, but because in 
order to carry out tiieir real object they could 
not help doing so ; and that the transaction 
"^as therefore n'ot in law a fraudulent pre- 
ference of the bank under the above section. 
Edwards, J., dissenting, on the grounds that, 
mo far as was shown by the minutes of the 
directors and the mortgage itself, the sole 
intention was to give security to the bank m 
-compliance with a demand made by the bank , 
and that it was not proper for the Court to 
«nter upon an inquiry as to the intentions nf 
iihe directors individually ; and, further, that, 
even if it were allowable for the Court to 
«nter upon such an inquiry, the intention of 
the directors to prefer themselves had not 
been sufficiently established. In re The 
Lanostonx's Shjcep-Mbdicine Company 
^Limitsd), Ex varU The Official Liquiba- 
TOR, 16 N.Z.L.R.* 206. 

[New South Wales ] — Friendly Society — 
Friendly Society Act of 1873 (37 Vic. No. 4)~ 
Distribution of surplus assets — Rights of members 
inter se — Investing and permanent shareholders — 
Contribution. — The rules of a building society 
provided (1) That when the contributions of 
an investing shareholder, with interest, &c., 
had amounted to £25 for each share, the 
amount of £25 should be paid to him, and 
Ids connection with the society, so far as such 
share was concerned, should cease and deter- 
•mine ; (2) That an investing shareholder of 
one year's standing should be allowed to 
withdraw his shares on giving notice, and 
fAiould be entitled to receive at the end of one 
"month from the receipt of the notice the full 
•smount of his contribations with the interest 
credited to him ; but in no case should the 
board be compelled to apply more than one- 
lialf of the monthly receipts in payment co 
withdrawal members; (3) That there should 
t>e permanent shareholders, whose shares 
flAiould be of the value of £25, withdrawable 
only on the dissolution of the society, who 
■hoold receive one per cent, more interest 
4JuMi the investing shareholders; (4) That 



the society might under certain cir^ 
cumstances, go into v(duntary liquidation, 
in which case the provisions of The Companies 
Act as to voluntary liquidations should apply 
without prejudice to the priorities existing 
between the members of Uie society. The 
society having gone into voluntary liquidation, 
and there b^ng a surplus after paying the 
outside creditors. Seld, by Manning, C.J. 
in Eq., that the fully paid-up investing share- 
holders, and those investing shareholders 'who 
had given an effective notice of withdrawal 
before it was recognised as inevitable that the 
society should be wound-up, were entitled to 
payment in full in priority to other members. 
Meld, also, by Manning, C.J. in Eq., and by 
the Full Court, that the investing share- 
holders, who had not paid up their shares nor 
withdrawn, ranked pari passu in the distribu- 
tion with the permanent shareholders. Held, 
also, by the Full Court, overruling Manning, 
C.J. in Eq., that the investing shareholders, 
who had not paid up their shares nor with- 
drawn, were not liable to contribute on their 
shares more than the instalments overdue at 
the date of liquidation. . Strand v. The Per- 
manent Mutual Benefit Building and 
Investment Society, 18 N.S.W.L.R. (E.) 194, 8 
B.C. (N.S. W.) 12. (Stephen, Owen and Cohen, JJ*) 

r Victoria.]— Memorandum ot Associatioii 

—Alteration— CompantM Act 1896 {No. 1482), 
s. 76 and seq. — The sanction of the Court will 
not be granted to the alteration of the mem- 
orandum of association of an insurance com- 
pany to permit it (a) To invest in the seciri- 
ties of a " dependency " of the United Kingdom 
owing to the difliculty of definmg the exact 
meaning of the word " dependency " ; nor (6) 
" To purchase land," as this power would give 
it the character of a land company ; nor (c) 
" To construct buildings," as this power might 
change its business from that of an insurance 
company to that of a building society, but 
the memorandum may be altered to enable it 
to invest upon the security of land. In re 
Australian Widows' Fund, &c.. Society, 4 
A.L.R. (C.N.) 93. (Hodges, J.) 

[Queensland.] — Reconstruction — Sanctioyi 
of Court — Notice. — When it is proposed to apply 
to the Court for its sanction to a scheme of 
arrangement, notice of the application should 
be advertised, in case any creditor might wish 
to object. In re The Queensland Deposit 
Bank and Building Society, Ltd., 8 Q.L.J. 
(N.C.)91. (Griffith, C. J.) 

[Victoria.] — RecoBstruction — Secured 
Creditors of old Company — Rights against the 
new Company— Companies Act Amendment Act, 
1892 {No. 1259).— Under the scheme of com- 
promise between the S. Bank, in course of 
liquidation, and its creditors, a new company 
was to be formed to acquire all the assets of 
the S. Bank, subject to its liabilities, which 
it was to undertake to discharge. The com- 
promise provided for the issue of deposit 
receipts and preference shares to every creditor 
** not being a creditor holding a security over 
any portion of the assets of the old company ** 
to be accepted in satisfaction and discharge 
of all claims against the old company, but 
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oontalned no ipeoillc provision for the diB- 
charge of the leonred creditors. HMf that 
a Mcnred creditor, whether his secorities were 
■nffident or not, might ayail himself of the 
means offered by the scheme for payment of 
creditors by accepting deposit receipts and 
jj^eference snares and relinquishing his securi- 
ties, or, he might resenre to himself the riffht 
he possessed of realizing his secorities, bat 
npon snbseqaently finding them deficient he 
could not call directly upon the new company 
to satisfy the deficiency; his remedy was, as 
mortgagee, against the old company and could 
bo enforced against the new as purchaser of 
the equity of redemption, and, as having 
expresBly covenanted to discharge the lia- 
bilities of the old. For this purpose the 
old company could, if necessary, be com- 
pelled to lend its name. In te TsE Standabd 
Bank of Austbaua , Ex parte Thx Oitt of 
Melboxtbne Bank, Ltd., 24 V.L.R. 289. 
(Holroyd, J.) 

[New South Wales.] — Rectification of 
Remitter — Shares for which the inemorandum of 
association has been ntbicribed — Paid-up Shares 
— Practice — Compmies Act, 1874 (37 Vic. No. 
19), 88. 33, 57.— A company went into liquidation 
for the purpose of transferring its business to 
a new company formed for the purpose. 
Immediately after the formation of the new 
company, a contract was entered iuto between 
the new company and the liquidator of the olc! 
company as trustee for the members of the 
old company, in accordance with which paid- 
up shares in the new compdny were allotterl 
to shareholders in the old company. The 
contract, however, was not registered, \jpou 
motion to rectify the register of the new com- 
pany by striking out the names of all the 
allottees of shares allotted to the members jf 
the old company, and for a te-allotment of 
shares after the due registration of the con- 
tract. Held, that no order could be made in 
respect of the shares for which the memoran- 
dum had been subscribed. In re Thf. 
Bebrima Distbict Farm and Dairy Co., 
Limited, 19 N.S.W.L.R. (E.) 36, 8 B.C. 
(N.S.W.) 27. (A. H. Simpson, J.) 

[New iSouTH Wales.] — Rectification 
of Register — Equitable owners of shares, 
rights of— Constructive trustee— No Liability 
Mininfj ompanies Act, 1896 (60 Vic. No. 15), 
Section 36 — Trustee Act (17 Vic. No. 4), 
0. ], — A transferee of shares of a company, 
until such transfer has been registered, is 
merely equitable owner of the shares, and, as 
such, liable to be postponed to those having 
prior equities. Under a partnership agree- 
ment G. became entitled to certain shares, 
which stood in his partner's name. A doubi 
arose as to the number of shares to which G. 
was entitled, and a suit was brought by him 
on February 15th, 1897, to ascertain his 
rights, and a decree was pronounced on 
August 27th, 1897. In March and November. 
1897, transfers of the shares to which G. had 
been declared entitled, were executed by G.'s 
partner to C. and R. respectively, and lodged 
by them with the company for registration. 
Meld, that G.'s partner being a constructive 



trustee for G., it was no neglisence in G. t»- 
allow the shares to remain in his* name, and 
tJiat G.'s equity being prior in date prevailed 
over that of G. and R. In re Mount David- 
Gold Mining Company (No Liabilitt), L^ 
N.S.W.L.R. (E.) 95, 8 B.C. (N.S.W.) 28. (A. 
H. Simpson, J.) 

[Queensland.] — Redaction of capital — 

Alteration of articles to authorise reduction of 
capital — Resolution reducing capital passed prior 
to confirmation of resolution altering articles to- 
authorise reduction. — A company passed, on 6th 
June, 1898, a resolution altering its articles- 
of association to authorise the reduction of 
its capital, which resolution was duly con- 
firmed on the 22nd June. On 6th June th*- 
compan^ passed a further resolution reducing- 
its capital, which resolution was also con- 
firmed on 22nd June. On a summons for an. 
order appointing a date for the hearing of a- 
petition to reduce the capital of the company. 
Meld (per Griffith, C.J.), that the resolutioo. 
of 6Ui June, reducing the capital, was in excess 
of the then powers of the company, and there- 
fore a nullity, and that no order should be- 
made on the summons. In re Bank ot 
North Queensland, Ltd., 9 Q.L.J. (N.G.) 
20. (Griffith, O.J.) 

[New South Wales.]— Scheme of arrange-- 

ment — Distinct class — Separate meetings — 
Joint Stock Companies Arrangement Act, 
1891 (55 Vic. So. 9), s. 3.— In an action by a 
company against a member for calls, ^e 
defendant set up a special agreement wiih 
the company that his calls were to be paid 
out of deposits with the company; to this 
the company replied that a scheme of arrange- 
ment between tSie company and its depositorm- 
had been duly sanctioned; the defendant 
rejoined that there was no separate meeting 
held of depositors who had a special agree- 
ment as to calls ; to this the plaintiff com- 
pany demurred. Held, by the Court (G. B. 
Simpson, J., dissentiente) that the mere fact^ 
of tnere being no such separate meeting, no 
prejudice to the defendant being alleged or- 
proved, was not a fatal objection to the 
scheme sanctioned ; in any case the point 
should have been raised before the Judge who- 
sanctionsi the Echeme. Per G. B. Simpson,. 
J. The depositors with the special agree- 
ment are in a distinct class from the ordinary 
depositors, and the fact of no separate meet- 
ing having been held is fatal to the scheme. 
The Excelsior Land Investment and- 
Building Company and Bank, Limited, v. 
Phelan, 19 N.S.W.L.R. (L.) 59, 8 B.C. 
(N.S.W.) 38. (Stephen, G. B. Simpson, and 
Cohen, JJ.) 

[Victoria. ] — Shares, Charging — Judgment 
Debtor holding shares as trustee — Supreme Court ^ 
Act, 1890 (No. 1142), s. 185.— There is no power 
under s. 185 of The Supreme Court Act, 1890, 
to charge shares in a public company stand- 
ing in the name of the judgment debtor, but 
of which he is only a trustee. Pbtob v. 
Powell, 23 V.L.R. 512, 19 A.L.T. 146, 4 
A.L.R. 9. (Madden, C.J., Williams and 
Hodges, JJ.) 

[New South Wales.] — Shares — Preference- 
Shares — Priority in Distribution of Surpjlus- 
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A$seU — A company passed a resolution that the 
capital be increased by the issue of 2,000 
preference shures, and that the same, or so 
much as should be called up thereon from 
time to time, should carry and entitle the 
holders thereof to a diyidend of 20 per cent, 
per aTiTiTiin payable out of profits only; the 
company subsequently passed a further resolu- 
tion for increasmg its capital by the issue of 
4,000 preference shares, which, or so much 
thereof as should be called up thereon, should 
be repayable out of the assets, subject only 
to -what might be due and payable to 
creditors, and what might be due to the 
holders of the 2,000 pre^rence shares. The 
resolution fixed the interest on the 4,000 
shares, and also stated that such shares should 
rank both as regarded capital and interest in 
priority to the original shares of the company, 
but not to the 2,000 preference shares already 
issued. Hdd, that the second resolution did 
not give the first issue shares any preference 
as to capital. In re Thb Zilma Gold Min- 
ing Company, Limited, 8 B.C. (N.S.W.) 47. 
(A. H. Simpson, J.) 

[New South Wale@.] — Sharei — Contract to 
take shares duly registered — Liability for shares as 
unpaid — Directors — Companies Actj 1874 (37 Vic. 
No. 19), ss. 57, 190. 192. — A company was formed 
to purchase certain mineral lands from W. and 
oiherii, and for that purpose to enter into, 
adopt, and carry out an agreement, which 
had then been prepared, and intended to bear 
date the day after registration of the com- 
pany, whereby the vendors agreed to sell 
the land to the company for £50,000, to be 
paid for by the issue to the vendors of 50,000 
fully paid up shares in the company. The 
agreement was executed the day after the 
registration of the company by the vendors, 
and the seal of the company was affixed by 
W. and H. This contract was registered before 
the issue of any of the shares. By the articles 
of association the qualification of the directors, 
six in number, including the first directors, 
was that each was to hold in his own right 
not less than 1,000 shares. W. and H. were 
by the articles appointed two of the directors. 
It was also further provided by the articles 
that any two directors might, without a 
previous meeting or resolution of the board of 
directors, affix the seal of the company to the 
agreement above-mentioned. The company was 
afterwards voluntarily wound up, and W. 
appointed ono if the liquidators. On motion 
to remove the hquidators, so that proceedings 
might be taken to make the vendors liable on 
the 50,000 shares as unpaid. Held, that the 
agreement was duly executed by the company 
and that the vendors were not liable on the 
shares. In re Dxtdlet Coal Co., Limited, 
8 B.C. (N.S.W.) 54. (A. H. Simpson, J.) 

[New Zealand.] — Winding-up — Judgment 
Creditor — Application for Leave to enforce 
Execution after Order to wind-vp. The Com- 
panies Act, 1882, ss, 150 and 224 — A creditor, 
having obtained judgment in the Magistrates 
Court in an action against a company, issued 
a warrant of distress to levy the amount of 
the judgm<^nt debt. On the same day that 
the warrant was issued, a petition by con- 



tributories of tha company for a winding-ni^ 
order was filed in the Supreme Court 
Possession under the warrant was taken by^ 
the bailiff five days after the filing of the- 
petition. An order was sub«i«>quently made 
for the comi>ulsory winling-up of the com- 
pany. Upon an application by the creditor,, 
under section 150 of The Companies Act, 
1882, for leave to proceed with the executiont 
under the warrant. Held, that, in the- 
absence of special circumstances sufficient to< 
justify the Court in exercising its discretionary 
power, the creditor was not entitled to the- 
leave asked for. In re The Povbbtt Bay 
Fabmxrs' Co-opebativb Association (Limi- 
ted, 16 N.Z.L.R. 696. (Conolly, J.) 

[New Zealand.]— Winding-up— ^jppointwwnr 
of Official Liquidator, at the Instance of Deben- 
ture-holders — Liquidator's General Costs ^ oj 
Liquidation, by whom payable. — In the winding- 
up of a company the Court will refuse to 
order tte payment of the general costs of the 
liquidation out of proceeds in the hands of 
the official liquidator belonging to debenture- 
holders, even although the costs were incurred" 
in an examinrition of the officers of the com- 
pany by the express leave of the Court, and 
although the company was wound up on the- 
petition of the debenture-holders, and the 
liquidator was appointed at their instance and 
by their request. In re The J. G. Ward 
Farmers' Association, Ltd., Ex parte Cook-, 16- 
N.Z.L.R. 321. (Williams, J.) 

[Queensland.] —Winding-up— rotatory 
winding-up — Death of liquid&tor — Appointment' 
of contributory as liquidator for special purpose — 
27 Ftc, No. 4, s. 131. r. 61.— A company went 
into voluntary liquidation, and the liquidator 
died. On the motion of W., a contributory, 
W. was, after notice of the application had' 
been advertised, appointed liquidator to trans- 
fer a piece of land, which was the only asset. 
In re The Brisbane Hall Co., 8 Q.L.J. 143.. 
(Griffith, C.J.) 

[Victoria.]— Winding-up— -i4uditin.(gf Accounts^ 
of Liquidator — Appointment of Auditor — Com- 
panies Act 1896 {No. 1482), sec. 141 (2)— In; 
applications under sec. 141 (2) of Act No. 
1482, for the appointment of an auditor, the 
Court will not, as a rule, appoint an auditor 
recommended by the liquidator, but will 
appoint someone who is unconnected with the 
liquidator. In re The South Suburban 
Land and Finance Co., Ltd., 23 'V.L.R. 
434, 19 A.L.T. 169, 4 A.L.R. 2L (Holroyd, J.) 

[Victoria.] —Winding-up, Foreign— Sc^wn*- 
of arrangement — Discharge of contract — English 
Joint Stock Companies Manngement Act, 1870 (33^ 
and 34 Vic. c. 104), s. 2.— To an action for money 
lent in Victoria to be repaid in Victoria by a 
company registered in England, it is no 
answer that the contract has been discharged 
in England by virtue of a scheme of arrange- 
ment under The English Joint Stock Companies- 
Arrangement Act, 1870, and sanctioned by 
the High Court of Justice in England. The 
English Companies Acts do not apply to the 
colonies. Such a scheme or compromise is^ 
binding on all creditors wherever they may be 
domiciled, but only when their rights are in 
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•onestion in the Courts of the United Kingdom. 

MoBSisoN V. Nbw Ziaulnd Loan and Meb- 
•OANTiiiE Agincy Co., Ltd. Decision of Full 

Court of Victoria (22 V.L.R. 209, 18 A.L.T. 73, 
.2 A.L.R. 215), affirmed; 19 A.L.T. 152. (Privy 
-Council.) 

[Victoria.] -Hfinding-up— Int«rMt on Cove- 
.nant after Winding-up— Companies ActflS90{No, 

1074), 8. 124—Schedule VIL, r. 22^CompanUi 
Jiet 1896 (No. 1482), 9. 153.-"Section 163 of Act 

No. 1482 abolished a creditor's right to claim 
.interest after the liquidation of a company, 

whether the claim for interest arises on a 
• covenant or otherwise. In re Irrigable 
.Estates Cot., Ltd., 23 V.L.R. 477, 19 

A.L.T. 157, 4 A.L.R. 10. (Williams, J.) 

[Victoria.] — Winding-up — Petition by 

DirectOPB — Powers of Directors — Articles of 

.Association — Companies Act^ 1890 (No. 1074) s, 

78. — ^The directors of a company haye no 

general power qud directors to present a 

Setition for winding-up the company, nor 
oes the following provision in the Articles of 
Association give them such power : " The 
-business of the company shall be managed by 

the directoi's, who may in 

addition to the particular powers herein con- 
ferred upon them exercise all such powers of 
the company as are not by The Companies 
Act, 1890, or by the regulations for the time 
being of the company required to be exercised 
•by the company in general meeting; subject, 
nevertheless, to the regulations of the com- 
panv for the time being and to the provisions 
-of the said Act." In re The Standard Bank 
OP Australia, Limited, 24 V.L.R. 304, 4 
A.L.R. 287. (Hodges, J.) 

[Victoria.] — Winding-up — Voluntary or 
'Compulsory— Right of Creditor to Compulsory 
Order — Supervision Order — Costs of Petitioning 
Creditor. — After the presentation by a creditor 
of a petition for the compulsory winding-up 
of a company, but before the date of the 
hearing the company went into voluntary 
liquidation, a liquidator being appointed. On 
the hearing of the petition, it not being shown 
-that the petitioner would be in any way pre- 
judiced by the continuance of the voluntary 
liquidation. Held, that the petition must be 
dismissed, but that a supervision order should 
"be made. Held, further, that the petitioner 
having instituted the proceedings for winding- 
up was entitled to his costs. In re Regent's 
Park Coy., Ltd., 4 A.L.R. 257. (Hood, J.) 

COMPENSATION. 

See Local Government — Street, 
See Public Works. 

For accident in a mine — Negli(/ence 
See Mining — Accident in a Mine, 

For death in a viine 

See Mining — Accident in a mine. 

For improvements 
See Crown Lands — Land Appeal 
Court Cases, 

For loss of office 
See Civil Service. 



COMPENSATION COURT. 

Jurisdiction of— Public work- Iwfmry 
by fire from railway engine 

See Public Wobks. 

White v. Trb MiNifsrsB pob RaQi- 
wAYs, 16 N.Z.L.R. 71. 

COMPENSATION MONEYS. 

For public works resumption — Pay- 
ment out of Court — Costs 

See Costs. 

See Public Works. 

COMPLAINT. 

Of non-perfonnance of conditions of 
selection, who may lay 

See Crown Lands. 

Patrick v. Johnston, 15 W.N. 
(N.S.W.) 92. 

COMPULSORY WINDING UP. 
See Company. 

CONDITIONAL PURCHASE. 
See Crown Lands. 

Sec Crown Lands — Land Appeal 
Court Cases, 

CONSENSUS AD IDEM. 
See Contract. 

CONSENT ORDER. 

Giving leave to plead a plea of cross- 
action 

See Practice — Pleading, 

CONSIDERATION. 

See Contract — Failure of Con- 
sideration, 

For loan to municipality — Munici- 
palities Act of 1867, s. 191 

See Local Government — Loan to 
Muninipality. 

In re Municipal District of Lamb- 
ton, Ex parte The (DoMiiBBciAii Bavk 
OF AU8TRAI.IA, 14 W.N. (N.S.W.) 161 

CONSOLIDATION. 
Of suits 

See Admiralty. 

See Divorce — Ptactice, 

CONSTABLE. 
Power's of 
See Police. 
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CONSTITUTION. 

[New Zealand.] — Election Law — Quali- 
fication for i^fembershtp of House of Repreten- 
tatives — Undischarged Bankrupt — Statute — Con- 
struction—Present Tense— Future Significance — 
Context — Preoious Legislation — The Electoral 
Act, 1893, sec. 130, nub-s. 4.- -Section 130 of 
The Electoral Act, 1893, was in the following 
tenns : '' The seat of any member of the House 
of Bepresentatiyes shall become vacant — 

. . . (4) if he is a bankrupt within the 
meaning of the laws relating to bankruptcy." 
Heldy that, looking to the context of the 
section, and the other provisions of the Act, 
and the previously existing state of the law, 
the words " is a bankrupt " must be read to 
mean, " is adjudged a bankrupt whilst ' a 
member,' " and that they did not imply a dis- 
qualification of a person already bankrupt, 
and undischarged, from being elected a 
member, nor have the effect that the seat of 
such a person, if elected, became vacant 
immediately on his election. In re The 
AwABUA Seat Inquiry Act, 1897, 16 N.Z.L.B. 
353. (Prendergast, C.J., Williams, J.) 

CONSTRUCTION. 
Of contract 

See Contract. 
Of deed 

See Interpretation of Deed. 
Of statute 

Se-e Statute Law. 
Of Will 

See Will. 

CONSTRUCTIVE NOTICE. 
Of breach of trtLst 

See Vendor and Purchaser. 

CON TEMPT. 

See Attachment of Persons. 
See Justices — Contempt. 
See Practice. 

Appellant not complying with order 
appealed from, nor obtaining stay of 
proceedings — hight of appeal 

Set Practice — Appeal, 

Application to commit — Practice 

See Practice — Contempt of Court. 

Stmington & Co. t7. Jenkins, 9 Q.L.J. 
(N.C.) 86. 

Bankrupt failing to perform duties 
imposed by s, 122 of Insolvency Act of 
1874 — Form of notice of application 
Jbo commit 

See Bankruptot — Contempt of 
Court, 

Re Haehan, 8 Q.L.J. (N.C.) 96. 



CONTRACT. 

See Bankruptcy. 

Sec Company. 

See Evidence. 

See PuAOTiOE. 

See Shipping. 

See Vendor and Purchaser. 

Agreement by creditors to give debtor 
time — Effect of subsequent bankruptcy 
of debtor — Implied condition that 
debtor nould continue in business 

See Bankruptcy — Pj'oof of debt. 

In re Fairbrother, Ex parte Faib- 
BROTHER, 16 N.Z.L.B. 43. 

Damages for breach 

See Vendor and Purchaser. 
Made by Alien 

See Practice. 

To take shares in company — Liability 
as for unpaid shires — Contract duly 
registered 

See Company — Shares, 

In re Dudley Coal Company, Ltd , 
8 B.C. (N.S.W.)54. 

Where made 
See Practice. 

L. Stevenpon <fe Sons, Ltd. v. Rosen- 
FELD, 4 A.L.B. 297. (Hodges, J.) 

Written contract — Tanation by oral 
agreement 

See Evidence — Contract, urritten 

CONTRACT. 

Breach of Contract. 
Company. 

Consensus ad idem. 
Construction. 

• 

Failure of Consideration. 
Landlord and Tenant. 
Lex loci Contractus. 
Passing of Property. 
Repair of Public Road. 
Restraint of Trade. 
Statute of Frauds. 
Sufficient Memorandum. 
Written Contract — Parol Evidence to 
Vary. 

[New Zealand.] — Breach of ContFact — 
Rescission — Damages to each party. — By an 
agreement entered into between the plaintiffs 
and the defendant the defendant contracted 
to supply plaintiffs with a certain number of 
kauri logs at fixed prices, and plaintiffs to 
supply defendant with all flitches to be cut 
out of the logs delivered by him. The logs 
were to be free from defects. Defendant gave 
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CONTRACT— Cowei/iikfd. 

notice of the rescission of the contract before 
completion, on the ground that the requisite 
number of flitches had not been supplied. 
Plam tiffs brought an action for breach of 
agreement on the part of defendant in rescind- 
ing the contract, and defendant counter- 
claimed for damages for breach of agreement 
for default made in the su^iply of flitches. By 
consent, all matters in dispute between the 
parties were referred to arbitration, and the 
arbitrator awarded damages both to the plain- 
tiffs and to the defendant in respect of the 
breaches charged in the statement of claim 
and count/crclaim respectively. Held, that 
the award was good. Sim v. Smtth, 16 
N.Z.L.R. 36. (Conolly, J.) 

[Niw South Wales.] — Company — Formalities 
— Seal — Managing Director — Implied authority 
to contract on belialf of company — Part perfor- 
mance— -Companies Act (37 Vic. No. 19), ». 68 (2). 
— ^The plaintiffs, by what purported to be a 
deed under The Leases Facilitation Act, let 
certain premises to the defendants, a trading 
corporation, on whose behalf a lease was 
signed by their managing director, but v. ith- 
out affixing to it the seal of the company. 
The defendants entered under the lease and 
paid rent for part of the term, but ceased t^ 
occupy before it expired, and, in answer to 
an action on the covenant for the rent due 
for the remainder of the term, set up that 
the lease was not sealed with the company's 
seal, or signed by two directors as required 
by the articles of association. Held, that 
since, under the articles of association, the 
directors had pofver to take a lease, and to 
delegate their powers to the manag^g director, 
who, in fact, signed it, the plaintiff was 
ei.' titled t«» assume that the managmg diiector 
had the authority of ihe company to sign it, 
and that the lease was binding on the com- 
pany. Plomlsy v. T. E. Steanes, Limited, 
19 N.S.W.L.R. (L.) 215, 9 B.C. (N.S.W.) 1. 
(Darley, C.J., Owen and Cohen, JJ.) 

[New Zeaiand.] —Consensus ad idem— Offer 
and Acceptance — Variance — Condition or Notifi- 
cation of Claim intended to be made under Con- 
tra/it already concluded. — The appellant and the 
respondent were in partnership, and the 
appellant wrote to the respondent proposing a 
dissolution, on the terms that the respondent 
should retire from the business and receive 
the sum of £300 for her interest, and in full 
payment of all claims she might have against 
the partnership, the appellant to receive all 
amounts due to the . firm and to pay all 
accounts due by the firm, or, in the alterna- 
tive, that the appellant should retire, accept- 
ing the same terms. The respondent's solicitor 
wrote to the appellant, in reply to this, a 
letter, in the first paragraph of which he 
stated that the respondent refused the offer 
to buy her out, but accepted the offer that 
the appellant should retire, and would pay 
the amount when and where required. In a 
seoond paragraph he stated that he would at 
once prepare the necessary deeds. In a third 
he said, ''I may say that my client in the 
final payment will demand from you the due 
pei*formance of clause 8 of the deed of partner- 



ship." Clause 3 recited tiiat the respondent- 
had put £104 more than the appelhmt mto- 
the business, arid provided that the respondent 
Mhould receive interest on this amount betor<^ 
any division of profits, and that the same 
should be repaid out of and be a chaige upon 
the capital of the partnership. Held^ by 
Edwards, J., in the Supreme Court, that the- 
third paragraph of the letter of the re- 
spondent's solicitor did not import a condition, 
upon which the offer in the appellant*» 
letter was accepted, but was a mere notifica- 
tiou of- a claim intended to be made under a^ 
contract already concluded by the acceptance 
in the first paragraph, and that the respondent 
might therefore have specific performance of 
the contract contained in the appellant's letter 
and the first paragraph of the letter of tha 
respondent's solicitor, though the claim 
notified in the third paragraph was untenable. 
But, field, by the Court of Appeal (Williams, 
Denniston, and Conolly, JJ.), that there was 
no contract, it appearing from the letters that 
the minds of the parties were never ad idem. 
Kinsley v, Kinsley, 16 N.Z.L.B. 197. 

''New South Wales.] — ConBtruction — Latejitr 
ambiguity — Extrinsic evidence. — In an action by 
the plaintiff, who was a railway engineer, to 
recover commission alleged to be due on the 
construction of a railway line for the 
defendants, he put in evidence a letter which 
contained the following passage : " Provided 
that I should be allowed another 1^ per cent, 
on the estimate of £35,000, in the event of 
my being able to reduce the total costs of the 
works below £30,000." The defendants 
tendered evidence, which was admitted, to 
shew that in the £35,000 mentioned in the 
letter there were included not only the costs 
of construction, but also the cost of the land 
and the engineer's fees, and it was admitted 
that if those sums were included the "cost of 
the works" was not reduced below £30,000. 
Held, that the evidence should have been 
rejected. The words " cost of the works " 
could not with legal certainty be applicable 
to both the total cost of the works and also- 
to the total costs of the works plus the cost 
of the land and the engineer's fees, and unless 
the words were applicable to both, extrinsic 
evidence could not be adduced to shew that 
the latter w/**' the intention of the contract- 
ing parties, and not the former. Simpson v. 
Bank of New Zealand, 15 W.N. (N.S.W.) 
114. (Darley, C.J., Owen, and G.B. Simpson, 
JJ.) 

[New Zealand.] — ConBirue^on— Ambiguity — 
Contract by letters and telegrams. — In the case of 
a contract made by letters and telegrams, 
where the correspondeace is in itself ambigu- 
ous, if both parties have acted on a particuf ai 
construct'on of the documents, the Court will 
act upon such constiuction if admissible 
SorTH V. Paxmbr, 16 N.Z.L.B. 596. 
(Edwards, J.) 

[New Zealand.] — ConBtraction — Meaning of 
word ** nse." — The respondents contracted with 
the appellants not during three years to 
"erect or assist or be in any way concerned 
or interested in the erection or use of freezing 
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<50NTRACT- Continued. 
▼orks at The Bluff"; and thereafter con- 
tracted with W., first, to purchase all frozen 
meat produced at his works at The Bluff; 
■and, secondly, to purchase his works at the 
expiration of their contract with the appel- 
hmts, together with additional works' to be 
completed by that date Held, that neither 
of these contracts with W. was a breach by 
the appellants of the contract by the true 
construction whereof "use" means the manu- 
facturing use, and does not include the uses 
eontemx^ated by the respondents in either of 
their purchases. Southland Fbozbn Meat-, 

AO., COHFANTV. NXLSON BbOTHBBS, LiMITBD, 

1898 A.C. 442. Privy Council.) 

[Victoria.] — Failuipe of congideratioii — 

Forged instrument — Advance. — W., an attorney, 
represented to G. that J., a client, wanted 
him to get an advance of £525 on mortgage. 
G. offered to advance the money to J. through 
W. J. did not want the advance. A mort- 
gage purporting to be signed by J. , but which 
was a forgery by W. was handed to G. The 
money was paid by G. to W., and a certifi- 
cate of title afid the forged mortgage in which 
the space for the name of the mortgagee was 
in blank was handed by W. to G. G. repre- 
sented to T. that he had advanced money to 
J. through W., had received a certificate of 
title and a mortgage, and would insert T.*s 
name in it if T. would pay him the £525 
advanced. T. agreed to this. Seld, that 
there was a parol contract made between G. 
and T. that if T. would pay C. the money 
already advanced to J. he would fiU in T.'s 
name as mortgagee in a mortgage which G. 
iield completely executed by J., and in that 
way make J. the mortgagor; that there was 
a failure of consideration, and that T. was 
entitled to recover the money from G. Tbxm- 
:bath v. Carr. 23 V.L.R. 437, 19 A.L.T. 127, 
Z A.L.R. 260. (Williams, A'Beckett, and 
Hodges, JJ.) 

[Victoria.] — Failure of consideration — 

Nudum jMKCtum.— Where there is a breach of a 
contract by a non-compliance with the terms 
of the contract, and the defendant, knowing 
of such breach, makes a promise to pay to 
the plaintiff the sxmi origmally agreed upon, 
there being no consideration to support the 
promise, it is a nudum pactum, on which 
the plaintiff cannot recover. Osmxnt v. 
Mastin, 23 V.L.R. 359; 19 A.L.T. 124, 3 
A.L.R 247. (Holroyd, J.) 

[Victoria.] - Final Certificate — CertificaU 
wUh Qualification — Arbitration — Finality of 
Award--Judicial Character of Arbitration, — The 
conditions of a contract for l^e construction 
of a sewer, provided that payments were to 
be^ made upon certificates, the final balance 
betnar payable upon a certificate that the works 
had been finally and satisfactorily completed, 
and that such balance was due, and it was 
farther provided that no sum should be con- 
sidered due or owing to the contractor, nor 
should the contractor make any claim imder 
the contract, unless he obtained such certifi- 
cate. Held, (by Williams, Hodves and Hood, 
JJ., reversing the decision of Madden, G.J.), 



that a certificate for a sum less than the sum 
claimed, by the amount of certain deductions 
which were made on the face of the certificate, 
was not such a certificate as was necessary to 
support an 'action for the amount claimed 
The contract contained a condition that in 
the event of any doubt, dispr^e or difference 
arising concerning any certificate, order or 
award given under the contract, or as to the 
sum payable to the contractor, it should be 
referred to arbitration. Held, by Madden, 
G.J., that such arbitration was a judicial 
proceeding, and that the contractor must have 
an opportunity of being heard. Shaw v. 

MSLBOXTRNB AND MbTAOPOLITAN BoARD OF 

Works, 24 V.L.R. 70, 20 A.L.T. 16, 4 A.L.R. 184. 

[New Zealand.] — Landlord and Tenant — 
Agreement — Correspondence — Formal Agreement 
to be executed — Condition — Statute of Frauds — 
Memorandum in Writing — Sufficiency — Com- 
pleteness — Collateral Oral Agreement — Name of 
Party— Acts of Assent to Written Proposal — 
Contract — Consensus ad idem — Reality of— Legal 
Consequences not contemplated. — The respondent 
made a written offer to the appellant's agents 
to rent a house of the appellant. Th^ appel- 
lant's agent's wrote to the respondent accept- 
ing the offer. Their letter concluded ^ 
follows : " We shall be glad if you will call 
at your earliest convenience, and sign a 
memorandum of agreement.'* The offer, and 
letter accepting, contained all that was 
essential to a concluded contract. Held, that 
the conclusion of the letter did not operate as 
a condition that there was to be nothing 
binding until a formal agreement had been 
executed. During the negotiations for a 
tenancy it was agreed that the landlord diould 
do certain repairs before the commencement 
of the term agreed upon. This matter was 
not mentioned in the written offer made or in 
the letter accepting it. Held, that the con- 
duct of the parties showed that the agreement 
as to repairs was no part of the agreement 
for the tenancy, but a collateral independent 
agreement, and that the written offer and 
letter of acceptance were therefore a su£Scient 
memorandum in writing of the agreement for 
the tenancy, notwithstanding that they con- 
tained no mention of the agreement as to 
repairs. The respondent's offer to the house- 
agents was to lease "Mrs. W.'s residence," 
and the house-agents accepted it as an offer 
to lease "Mrs. W.'s residence." The writings 
did not otherwise disclose on whose behalf 
the house-agents were contracting. Held, that 
it sufficiently appeared that they were con- 
tracting on behidf of Mrs. W., the appellant. 
Conduct of the respondent held to show assent 
to terms contained in a letter of the appellant's 
agents, so as to give rise to a contract on 
which the respondent could sue the appellant. 
Where parties execute what they intend as a, 
completed agreement, it is no answer to an 
action on it that it involves consequences 
which neither of them ever contemplated. 
Wallagb v. Stbvbnson, 16 N.Z.L.R. 166. 
(Edwards, J.) 

[Victoria.]— Lex Loci Contpaotos —■ Cm/Hei 
of Laws— Discharge by Operation of Foreign 
Law — Foreign Company — English Gompania 
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Acts whether binding in Courts of Colonies — 
Companies Act, 1862 (25 and 26 Vic. c. m)-The 
Joint Stock Companies Arrangement Acty 1890 
(33 and 34 Vic. c. 104).— A conttact by a com- 
pany registered in England, made and to bo 
performed in Victoria, is not discharged in 
Victoria by a compromise between the coni- 

Sany and its creditors under The Joint Stock 
lompanies Arrangement Act, 1890, and sanc- 
tioned by the High Court of Justice in Eng- 
land. Such a compromise is binding on all 
creditors wherever they may be domiciled, 
but only when their rights are in queiitu ii in 
the Courts of the United Kingdom. Morri- 
son V. Nbw Zealand Loan and Mercantile 
Agency Coy., Ltd. Decision of Full Court 
of Victoria (22 V.L.R. 209, 18 A.L.T. 73, 2 
A.L.R. 216) affirmed, 19 A.L.T. 162. (Privy 
Council.) 

[Queensland.]— Passing of Property — Sa/« 

of lease, license, goodwill, and effects of an hotel 
— Garnishee of debt — Execution — '• Sale of 
Goods Code," «. 20--C. obtained a verdict against 
Jl. and her husband in the District Court, on 
September 24, 1897. On October 7, A. con- 
tracted, in writing, to sell to D. the lease, 
license, furniture, goodwill, stock, and effects 
of the Mount Pleasant Hotel for £450, pay- 
able — £150 cash before transfer, and the 
residue by promissory-notes. £10 was paid 
by B. as a deposit. On October 11, C. 
obtained a garnishee order against B., attach- 
ing all debts due to A. This was made 
absolute on October 22nd, and on the same 
day A. was adjudicated insolvent. From 
October 7th to 13th, A. remained in possession 
of the premises, and accounted to B. for all 
takings. On October 13, B. paid £100 to A.'s 
solicitor as part of the purchase money, took 
possession of the hotel, and continued in 
possession. On October 28, B. paid C. £29 
16s., which sum, together with £10 19s. 
accounted for by A. , £10 paid as deposit, and 
£100 paid to her solicitor, made up £150, the 
amount agreed to be paid before transfer. 
On October 27th, C. seized, under a warrant 
of execution, the goods in the hotel, con- 
sisting of household furniture, stock-in-trade, 
and effects of the hotel. A., at the time of 
the sale, owed £500, exclusive of a debt due 
to the Q,N. Bank, and inclusive of the judg- 
ment debt, and swore that she '* deemed it 
advisable to sell out of the said hotel," and 
out of the proceeds "to pay her debts." Alter 
B. had taken possession, he conducted th«* 
business of the hotel, selling the goods ;vnd 
receiving the proceeds^ as if he were owner. 
Heldy that the property passed to B. if not 
on the 7th of October, at all events not later 
than the 13th, and was, at the time of tb*^' 
seizure by C, the property of B. In, re 
Gnx, Ex parte Jones, 9 Q.L.J. 1. (Cooper, 
Real and Power, JJ.) 

[New South Wales.1 — CoHtract foF repair 
of pabli€ road — Removal of gravel from adjoining 
land — Duties and liabilities of road eontrcmtor — 
Trespass ab initio — 4 Wm. IV, No. 11, s. 24 — 
1897 Vo. 5, s. 3. — Tho contract referred to in s. 
24 of the Boads Act (4 Wm. lY. No. 11) does 
not necessarily mean a contract with the 



Surveyor-General, but a person contracting;, 
with the Crown for the repair of a public road 
is within the section. A. executed a contract 
purporting to be with the Crown for the repair 
of a public road, but the contract was not 
executed by or on behalf of the Crown. A.,, 
in pursuance of the contract, entered on to* 
land adjoining the road and removed gravel 
foi: the repair of the road. The Crown paid 
the sums due to A. on the completion of the- 
contract. A., before entering, stated to the 
land owner that he did not intend to fill up- 
the pits from which he proposed to remove 
gravel, and at the conclusion of his contract 
he left the pits open but fenced round. Held, 
that the Crown having recognised the con- 
tract, although it was unexecuted, it was not* 
open to the land owner to say that A. was 
not a contractor but a trespasser. Seld also^ 
that A. was bound to fill up the gravel pita 
made by him. Held also, that A.'s expressed 
intention to leave them open did not make 
him a trespasser ah initio. Held also, that 
the provisions of the Act 4 Wm. IV. No. 11,. 
with regard to the repair of roads are not- 
affected by the Act, 1897, No. 5. Stewart v. 
MooNET, 18 N.S.W.L.R. (E.) 178, 14 W.N. 
(X.S.W.) 95. (A. H. Simpson, J.) 

[New South Wales.] — Restraint of trade— 
Covenant in restraint ot trade — General restraint 
— Partial restraint — Time — Space — Covenant not 
to carry on similar business — Similar business — 
Validity — Public policy. — Where a mercantile- 
agent sold the good-will of his business, and 
covenanted that he would not, either directly 
or indirectly, or either alone or jointly, with, 
or as manager, clerk, or agent for any person? 
or company, carry on the business of a mer- 
cantile agent, nor engage in any one or more- 
of its branches, nor in any similar business ii^ 
New South Wales for a period of ten years. 
Iff Id, that the xeitraint was not unreasonable. 
Consideration of the present state of the law- 
as to covenants in restraint of trade. Best v. 
Falls, 15 W.N. (N.S.W.) 20. (A. H. Simp- 
son, J) 

[New South Wales.]— Statute of Frauds^ B^ 
4. — The plaintiff, being about to tender for the 
supply of coal to the Harbours and Bivers 
Department for 18 months, saw the defen- 
dants' manager, and had certain conversations^ 
with him as to the price at which they would: 
supply him with coal in the event of his being- 
the successful tenderer ; and the following letter- 
was written to him, " I beg to confirm verbal 
arrangements made with reference to the 
prices for the contract to the Harbours and 
Bivers Department," and then followed the 
prices. The plaintiff was the snccessfal 
tenderer, and entered into, a contract with the 
Department to supply such coal as should be* 
required up to 6,500 tons. But uBder ^at 
contract the Department was not boaad Uy 
take any quantity of coal fx€fm the plaintiff. 
The plaintiff bronght an aetion for brrach of 
contract a^inst the detedante, alleging thivt 
they had eniiered into an agpreement to supply 
him with coal for the purpose of hia canying- 
out his eo&traot with the Department. Tbe^ 
defendants pleaded the Statute of Franda. 
Held, that tlM' latter abever referred to, even 
when read wttb the ccmtraot between the- 
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CONTRACT— Contintt^d. 

plaintifE and the Department, did not contain 
a promise to supply the coal he might require 
to fulfil that contract. Killy v. Caledonian 
Coal Co., 19 N.S.W.L.R. (L.) 1, U W.N. 
(N.S.W.) 146. (Darley, C.J., Stephen and 
Cohen, JJ.) 

[New Zealand.] — Sufficient Memorandum 
— Acceptance — The Sale of Goods Acty 1895. — A 
memuraudum signed bj one of two vendors 
and addressed to the purchaser's manager, 
referring to a cheque (but without naming its 
amo\mt), and also mentioning the subject- 
matter of the contract, is lacking in all th6 
essentials of a note or memorandum of the 
contract. To make a contract for the sale of 
goods binding by acceptance there must, in 
addition, be an actual receipt of all or part 
of the goods by the purchaser, and there can 
be no receipt without delivery. Maher v. 
The New Zealand Loan and Mercantile 
Agency Company (Locitsd), 16 N.Z.L.B. 120. 
(Edwards, J.) 

[New South Wales.] —Written Contract — 
Farol evidence — Condition to suspend operation — 
Performance of consideration. — The plaintiffs 
and defendants were owners of different col- 
lieries, and the defendants agreed in writing 
to pay the plaintiifs £500 if they would tender 
at a certain price for a certain coal contract. 
The plaintiffs tendered at the price agreed 
upon, thereby performing their part of the 
agreement, and sued the defendants for the 
£500. Defendanti pleaded a contemporaneous 
agreement that the contract was not to take 
effect unless the defendants' tender was 
accepted, whereas it had been rejected. The 
agreement pleaded not being in writing. Seld, 
that evidence in support of it was inadmissible. 
Joseph v. Bbiggs, 19 N.S.W.L.B. (L.) 30, 14 
W.N. (N.S.W.) 133. (Darley, C.J., Stephen and 
Cohen, JJ.) 

CONTRIBUTION. 

Between tenants in common for im- 
provements 

See Landlord and Tenant — 

Tenants in Common. 

To cost of fencing 

See Crown L Aifi>— Improvements, 
See Crown Lands — Land Appeal 
Court Cases, 

CONTEIBUTORY. 

See Company — Building Society^^ 
Contributory 

Apvdnbment of as liquidator for special 
purpose 

See. Company — Winding-up, 

CONVICTION. 

iS«ei. Pbajoxige — Qu^ashing Order 

Of defendant. f or offmce different fr&m, 
that charged 

See Jttstmes — Jttrisdictian 



CORPORATION. 

[New South Wales.] — Corporation — Seal — 
Informal contract. — Where there is no statutory 
provision making sealing an essential condition 
to the validity of a contract, an action will lie 
against a corporation upon an informal executed 
contract of which it has had the benefit. 
Stewart v. Mooney, 18 N.S.W.L.R. (L.) 181,. 
14 W.N. (N.S.W.) 96. 

COSTS. 

Action by solicitor for — Application 
for inspection of plaintiff's Bill of 
Costs 

See Practice — Discovery 

Macdonald-Patebson & Hawthorn. 
V. Perkins, 9 Q.L.J. (N.C.) 18. 

Administration Bond — Application 
for leave to put Bond in suit 

See Probate and Administration 
— Bond of Administrator, 

Application for leave to continue action 
against bankrupt was to recover costs 
See Bankruptcy. 

Re Kenwood and Eerle, Ex parte 
Phillips, 18 N.S.W.L.R. (B. and P ) 
43, 8 B.C. (N.S.W.) 20. 

Arbitration — Special indorsement 
See Practice — Special indorsement 

Assessment of, by judge 
See Costs — Divorce infra 

Jackson v. Jackson, 14 W.N. (N.S.W.) 
205. 

Assessors sitting under Crown Lands 
Acts of 1884 — Payment of 
See Crown Lands. 

In re Tharoomindah, In re Norley, . 
In re Dynevor Downs, In re Bin- 
GABA, 9 Q.L.J. (N.C.) 26. 

Attachment — Disobedience of order to 
pay costs 

See Attachment op Persons — 

Contempt, 

Company winding up — Refusal to 
allow general costs of winding up out 
of moneys belonging to debenture holders 
See Company — Winding up. 

In re J. G. Ward Farmers' Absocu- 
TioN, Ltd., Ex pcarte Cook, 16 
N.Z.L.R. 321. 

Defamation — No bill filed — Defend- 
ant's costs in criminal action for 
defamcstion on complaint of private 
prosecutor 

See Defamation. 

R. V, TiDBDRY, 8 Q.L.J. (N.C.) 111. 
Discharge of order for leave to appeal 
to Privy C tuncil 

See- Privy Council. 

In re Knight, Wright caveator, 14 
W.N; (N.aW.) 84.. 
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iCOBTB— Continued, 

Divorce 

See DiYOBCB — Coits. 

'Payment of compensation moneys out 
•of Court 

See Public Wobks. 

Pleadings annexed to affidavit in sup- 
port of application to remit to District 
Court — Costs of copy pleadings dis- 
4iUowed 

See DiBTRioT Courts and Country 
•Courts. 

Glblland V, Tathsm» 9 Q.L.J. (N.G.) 
39. 

Public trustee — As to Uability of 
jfmhlic trustee to pay costs, and as to 
the funds from which such costs may 
he paid or recovered 

See Public Truster. 

Thb Public Tbubteb v. Bxtllbb, 16 
N.Z.L.R. 613. 

•Order for payment of — Time for per- 
formance of order 

See Practice — Order, 

Scale — Three causes of action of JBIOO 
^ach — Costs allotted as on £800 

See Practice — Appeal. 

Magabthy v. Kbllbheb (No. 3), 16 
N.Z.L.R. 88. 

Security for 

See Bankruptcy. 

• See also Secubitt fob Costs infra 

Solicitor and client — Right of solicitor 
.to proceed contrail^ to client*s instruc- 
.tions in matter relating to costs only 

See Solicitor. 

SoLEB V. SoLEB, 16 N.Z.L.B. 625. 

Solicitor's lien for 

See Attachment of Debts. 

Two counts in declaration — Judgment 
by default on one count — Taxation of 
costs. 

See Practice — Judgment. 

BooKBB V. McMahon, 15 W.N. 
(N.S.W.) 2. 

-OOSTS. 

Adiunistbation Suit. 

See also Tbustbe'b Costs infra. 
A«bbembnt fob Bem unbbation. 
Appeals. 

See also vnfra Fagtobies Acts. 



Public Offices. 

QUASHINQ OrDEB. 

Secubitt fob Costs. 
Abbitbation. 
Bill of Costs. 

Set also Public Officeb infra 

Caveat. 

Cebtifioatb fob Costs. 

Commission to take Etidenob. 

Counsel's Fees. 

Cboss Action. 

Dismissal, Obdbb of 

See Judges Notes infra. 

DlYOBCE. 

Faotobies Acts 

See also Public Officeb infra. 

Judgment fob Costs. 
Judge's Notes. 
Licensing Acts. 
New Tbial. 
Petitioning Cbeditob. 
Public Officeb 

See Factobies Acts supra. 
Quashing Obdeb 

See Appeals supra. 
Be SUMPTION of Land fob Public Wobks. 
Be VIEW OF Taxation. 
Scale. 

Secubity fob Costs. 
Shobthand Wbiteb. 
SoLicrroB Appbabing as Babbisteb. 

I 

SUBP(ENA. 

Substitution of Bill of Costs 

See Bill of Costs supra. 

Taxation 

See Bill of Costs — ^Beview of Tax- 
ation, supra, 

Tbubtees' Costs 

See also Administbation Suit supra., 

[New Zealand.]— AdministPatioii Suit— Uh- 

successful plaintiff — Costs a< between solieitar and 
client fixed by court.— An ansuooesBfal plaintiff 
was refused costs out of the estate, but not ordered 
to pay costs, where she had taken oat an origi* 
nating summons to have a point arising upon 
the administration of a fand determined, and 
the point was a doubtful one, the Court being 
divided in opinion upon it. The Court fixed the 
costs of trustees and of the suocessful bene- 
ficiaries to be paid out of the estate without 
taxation. Buddenklau v. Buddenklau, Samubii 
V. DowNES, 16 N.Z.L.B. 404. (Prendergast, C.J., 
Edwards, Williams, Denniston and ConoUy, JJ.) 

[Victobu.]— JLgreement for Remanemti<m 
— Person charged toith criminal o fence — Crimes 
Act, 1890 {No, 1079), ss. 492, 493, 494— iSfiipr«m« 
Court Act, 1890 (No. 1142), ss. 262, 265, 268, 
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<^OSTB-'C<mtmued, 

:2^.— SfietioA 262 ol thA Supx«me Court Act, 
1890, wlueh «mpowfidre a penon employiag a 
solicitor to agi^ee to the paymeait of a fixed 
jruuL of m/smej as reBSunsration in lieu of the 
duasegeB Tfluck the solicitor imght mak«, and 
vidch woRild be subject to taxation, appxievs 
to a po;scii who employs a solicitor u> defend 
Idmiu a cnminal proceeding. In re Fuwu^' , 
23 V.L.K. 273, 19 A.L.T. 96, 3 A.L.K 201. 
(ft^'Beefaett, Hodges and Hood, JJ., affirming 
deeisioQ of 3ftadden, C.J.) 

[Nhw South Walks.] — Appeal — Submission 
-not to insist on benefit of decree. — Where a 
decree has been pronounced in plaintilE's 
favour, and the plaintiff consents to waive the 
benefit of portion of it, such submission should 
Bot deprive the defendant of the costs of a 
successful appeal. Iryino v. Comheiicial 
Bankino Company or Sydney, 19N.S.W.L.R. 
(E.) 54, 14 W.N. (N.S.W.) 182. (Darley, C.J., 
Stephen and A. H. Simpson^ JJ.) 

[New ZEAiiAND.] — Appeal— Question of law 
^nly — Trial without prejudice to question of 
Juirisdiction. — Where by consent an order was 
made before trial for the argument of a ques- 
tion of law, and for its removal for argument 
into the Court of Appeal, and the trial was 
then taken for the purpose of assessing 
damages, and the question of law was after- 
wards decided by the Court of Appeal 
against the plaintiff, the defendants were 
allowed the costs of the trial as well as those 
of the argument of law. Devblin v. The 
Waibi-Silverton G. M. Cot., 16 N.Z..L.R. 
^42. (Prendergast, C.J., Denniston, Williams 
and Edwards, JJ.) 

[QuEENSiiAND.] — Appeal — Appellant successful 
on new matter. — Where on an appeal from an 
order dissolving an injunction the appellants 
succeeded upon fresh evidence they were 
ordered to pay the costs of the appeal. 
Cbaven v. Harte, 8 Q.L.J. 142. (Griffith, 
C.J., Real and Power, JJ.) 

[New South Wales.] — Arbitration — Appli- 
cation to Judge for entry of verdict — Offer of 
defendant to consent to entry of judgment in accor- 
'dance with awird. — Where, after arbitration, the 
defendant offered to consent to entry of judgment 
in accordance with the award, the costs of an 
application to a Judge for the entry of the verdict 
were not allowed. Beard v. Baines, 15 W.N. 
(N.S.W.) 29. (Cohen, J.) 

[New South Wales.] — Arbitration — Com- 
pulsory reference — Costs — Order silent as to costs 
— Award under £30 — Certificate jor costs. — A 
case was referred to a Judge under s. 12 of 
the Arbitration Act to arbitration by an 
order which was silent as to costs. The 
arbitrator gave an award in favour of the 
plaintiff for £26. Seld, that the Judge had 
jurisdiction to grant a certificate for costs, 
but, qtuere, what the effect for such a certifi- 
eate would be. Small v. Murray, 15 W.N. 
(N.S.W.) 143. (G. B. Simpson and O'Connor, 
JJ.) 

[Victoria.] — Arbitration — Costs fixed by 
arbitrators — No plea that amount unreasonable. 
— ^The defendants in an action to enforce an 



awai^d having failed to plead that the amount 
fixed for costs by the arbitratord was im- 
reasonable. Heldj not entitled to haTe-sockoosia 
taxed. Falkingh^v v. Victoeulan Railway 
ComossiONEBS (No. 2), 19 A.L.T. 147, 3 
A.L Jl, 263, 24 V.L Jl. 4. (Madden, C.J.) 

[Victoria.] — Ail>itratioii — AdjoumtHent. — 
Where an extension of time for making aa 
award has been verbally agreed to by the* 
parties (the agreement being subsequently rati- 
fied by deed), and the arbitrator, before soek 
ratification, gives notice to the parties of a 
sitting within the extended time, but a party 
notified does not attend the sitting, so thiat an 
adjournment is rendered neeessary, the costs 
of such adjournment may be allowed as part 
of the costs of the arbitration. In re Thb 
Portland & Western District of Victoria 
Freezinq Co., Ltd., and The Austral Otis 
ENomsERiNG Coy., Ltd., 23 V.L.R. 462, 19 
A.L.T. 1^3, 3 A.L.R. 273. (Holroyd, J.) 

[New South Wales.] — Bill of Costs, Action 
on — Form of verdict — Order for taxation, — In an 
action on an attorney's bill of costs the reason- 
ableness of the charges will not be gone into, 
but if the jury find a verdict for the plaintiif 
it will be entered for the full amount clamied, 
subject to reduction on taxation, and if the 
whole amount is taxed off then the verdict 
will be entered for the defendant. The direc- 
tion of the Judge at nisi pHus to enter the 
verdict in that way does not amoimt to an 
ord*»r lor taxation, and if after the '-'erdict ^-as 
been entered in that way the defendant wants 
to have the bill taxed he must obtain an 
order for that purpose before judgment is 
signed, otherwise the plaintiff is entitled iA) 
sign judgment for the full amount claimed. 
Crick v. Thomson, 14 W.N. (N.S.W) 115. 
(Owen, J ) 

[New South Wales.] — Bill of Ck>Bt8 — Taxa- 
tion —First hill for lump sum- -Second bill with 
items — Increased charge. — An attorney rendered 
his client a signed bill of costs for a lump 
sum. The client demanded particulars, and 
was supplied with a bill shewing items, but 
charging a larger sum in the total than the 
first bill. Heldy that the client was not entitled 
to an order to tax the first bill by reference to 
' the particulars in the second bill. Ex parte 
Steel, 15 W.N. (N.S.W.) 96. (Cohen, J.) 

[Victoria.]— Bill of Costs— Withdrawal of 
Bill — Substitution of another Bill — Taxation — 
Supreme Court Act, 1890, (No. 1142), s. 208.— A 
solicitor when he sends in his bill of costs is 
bound by it, and cannot impose conditions, 
and therefore he cannot, when sending in his 
bill, write to his client saying, "There is my 
biU of costs. If you do not pay it as it 
stands, I will send in a larger bill for taxa- 
tion." In re Bullock, and In re MiCKm, 
20 A.L.T. 81, 4 A.L.R. 229. (Hood, J.) 

[Victoria.] — Bill of Costs — TsLKsJAon— Alter- 
ation of item. — An item of £8 8s. was inserted 
in a bill of costs for taxation as " instructions 
for brief." Upon the taxation the taxing 
of&cer allowed the sum, not as ''instructions 
for brief," but as " fee to counsel," or alterna- 
tively as for drawing proofs. Held, that the 
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taxing officer was justified in so allowing the 
item. CuBNOW v. Pike, 24 V.L.R. 190. 
(Holroyd, J.) 

[Queensland.]— CaYeat, Removal of— CosU 
against caveator — Public ojicer. — An Official 
Assignee, who lodged a caveat against dealing 
with land under ^e Eeal Property Act, and 
allowed such a caveat to remain on the 
register after he had parted with his interest 
in the land, was ordered to pay the costs of 
an application to remove the caveat. In re 
B^JLVCRAMP, Ex parte Kiane, 8 Q.L.J. (N.C.) 
104. (Lutwyche, J.) 

[New South Wales.] —Certificate for costs 
Libel on medical man. — In an action brought by a 
medical man for libel, in which the plaintiff 
recovered £25 damages, Owen, J., granted a 
certificate for costs for three reasons : First, 
because the action was to vindicate the 
character of a medical man ; secondly, because 
the action could be more cheaply tried in the 
Supreme Court than in the District Court , 
thirdly, because the plaintiff might reasonably 
have expected larger damages. Lxteeb v. 
Hagabtt, 14 W.N. (N.S.W.) 84. (Owen, J.) 

[New South Wales.] —Certificate for costs 
— Title to land in dispute— Verdict under £30 — 
Rates,— It an action to recover rates, title to land 
be in dispute, the District Court has no juris- 
diction, and therefore the plaintiff succeeding in 
an action in the Supreme Court, in which title to 
land is in dispute, and recovering less than £30, 
is entitled to a certificate of costs. Borough of 
Granville v. Armstrong, 18 N.S.W.L.R. (L.) 
426, 14 W.N. (N.S.W.) 63. (Stephen, Owen and 
G. B. Simpson, JJ.) 

[New South Wales.] — Commission to take 
OYldence — Plea of cross action — Costs in the 
cause. — Heldy that the costs of a commission to 
take evidence, the costs of which were to be 
costs in the cause, were properly allowed to the 
defendant, the Prothonotary being of opinion 
that it was efficacious in establishing the defen- 
dant's claim. DuBBO Befrigerating &c. Co. v: 
Butherford, 14 W.N. (N.S.W.) 180. (Darley, 
C.J., Stephen and Cohen, J J.) 

[New Zealand.] — Commission to examine 
witnesses. — Where a commission to examine 
witnesses has been executed out of the colony, 
the reasonable expenditure which the successful 
party has incurred in connection with the com- 
mission will be allowed as a disbursement. The 
amount will be fixed by the Begistrar. Lough- 
KAN V. Dalgety & Co., Ltd., 16 N.Z.L.B. 299. 

g^rendergast, C.J., Williams, Denniston and 
onoUy, JJ.) 

[New South Wales.] — CounseFs Fees — 
Refreshers. — If during the hearing of a case the 
Court adjourns for the purpose of a view, even 
though the jury do not view on that day, the 
time counts for the purpose of marking a 
refresher. Shepherd v. The Bailway Com- 
missioners, 14 W.N. (N.S.W.) 109. (G. B. Simp- 
son, J.) 

[Queensland.] — Counsel's Fees — Two counsel 
on mxytion to settle point of practice — Senior 
counsel. — In an action for an injunction and an 



account, the subject matter of the action was 
settled by agreement between the parties. The 
Begistrar of the Supreme Court refused to 
embody the agreement of the parties in a con- 
sent order, holding that he hud no power so to 
do. On a motion for the order agreed upon and 
to decide the power of the Begistrar to sign the 
consent order, the plaintiffs briefed two counsel. 
On taxation, the costs of one of the counsel 
were disallowed by the Taxing Officer, and on 
review his decision was affirmed. Counsel who 
have not taken silk are to be regarded, irrespec- 
tive of their standing at the Bar, as junior 
counsel so long as they continue to accept the 
work which the etiquette of the profession 
assigns to juniors. Brisbane Milling Co. v. 
Heaslop, 9 Q.L.J. (N.C.) 2. (Beal, J.) 

[Victoria.] — Counsel's Fees — A djoumment 
of Trial — Case placed at bottom of list — Costs of 
the day — Rules of Supreme Courts 1884, Order 
XXXVn., rr. 26, 21— Order LXV., r. 27 (41)— 
Appendix J., Forms 1 to 7. — Where, m an 
application to adjourn the trial, the applicant is 
ordered to pay the costs of the day, no part of 
the fee marked on counsel's brief for the trial 
should be allowed by the Taxing Officer ; but 
(semble) a fee, if paid to counsel specially for the 
occasion, may be allowed. MacEellar v. Mac- 
Kellar (No. 2), 20 A.L.T. 119, 4 A.L.B. 266. 
(Hodges, J.) 

[Victoria.] — Counsel's Fees — Legal profes- 
sion—Practice Act, 1891 (No. 1216), s. 6.— A 
certificate for counsel allowed to a barrister and 
solicitor who was instructed by his partner. 
JosE V. Jose, 20 A.L.T. 109, 4 A.L.B. 243. 
(Hodges, J.) 

[Victoria.] — Counsel's Fees — Substantial 
attendance in Court — Legal Profession. — Practice 
Act, 1891 (No. 1216), s. 8.— A substantial attend- 
ance by counsel in court means one in which 
counsel has substantially earned the whole of 
the fee marked on his brief, provided that the 
fee so marked is a proper fee. The question 
whether a substantial attendance has been given 
by counsel or not rests in the first instance with 
the Taxing Officer subject to an appeal to a judge 
in Chambers. Whare a judge arrives at the 
conclusion that a substantial attendance has not 
been given, the taxing officer has a discretion to 
deprive counsel of the whole or a portion of his 
fee. Where a case lasted three hours on one 
day and forty minutes on the next, and the 
junior counsel was not present on the first day 
when all the evidence was taken, but attended 
on the second day. Held, that the junior 
counsel had not given a substantial attendance 
in court. Beid v. Union S.S. Co. of New Zea- 
land, Ltd., 23 V.L.B. 540, 19 A.L.T. 154, 4 
A.L.B. 11. (Holroyd, J.) 

[New South Wales.] — Cross JLotion, Plea 

of — Witnesses. — Where the only plea in an 
action was one of cross action upon which the 
defendant succeeded, but not as to the whole of 
his claim, and the plaintiffs obtained a verdict, 
Held, that in taxing the costs the Prothonotary 
acted upon the proper principle in allowing to 
the plaintiff only those witnesses who were in 
his opinion efficacious in cutting down the de- 
fendant's claim, in refusing to allow to the 
plaintiff's witnesses called by them to disprove 
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COSTS— Continued, 

that which the defendant succeeded in estab- 
lishing, and in allowing to the defendant those 
witnesses who enabled him to establish his 
olaim so far as the jury found in his favour. 
Held, also, that the costs of a commission to 
take evidence, the costs of which were to be 
costs in the cause, were properly allowed to the 
defendant, the Prothonotary being of opinion 
that the evidence taken was efficacious in estab- 
lishing the defendant's claim. Dubbo Befbiobb- 

ATINO, &C., Co. V. RUTHEBFOBD, 14 W.N. (N.S.W.) 

180. (Darley, C.J., Stephen and Cohen, JJ.) 

[New South Wales.]— Di8C0Yery—0rd«- for 
^Common form — Inspection and production — 
Practice — Costs of inspection and production 
must be at the expense of the party obtaining 
the same and not costs in the cause. Anon. 
(Manning, C.J. in Eq.), 15 W.N. (N.S.W.) 17. 

Dismissal, Ordep of—Appeal— Copies of 
order 

See infra Judge's Notes. 

[New South Wales.] — Divorce — Assessment 
of Costs by Judge — Practice. — The Judge in 
Divorce has no power to assess the costs of an 
application unlesi the parties consent. Jackson 
V. Jackson, 14 W.N. (N.S.W.) 205. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] — Divorce — Co-respon- 
dent. — An order for costs of suit against a co- 
respondent can only be made at the hearing, and 
cannot be made on a specific motion after the 
hearing has determined. Tauro v. Taubo (Bizzo, 
Co-respondent), 19 N.S.W.L.R. (Div.) 6; 14 
W.N. (N.S.W.) 13i. (Darley, C J., Stephen and 
Cohen, JJ.) 

[New South Wales.] — Divorce — Wife^s costs 
— Where it was doubtful whether the wife had a 
bond fide defence to a suit for divorce, the Court 
refused to order the petitioner to pay any money 
for the respondent's costs on his giving security 
for £20 to be paid to the respondent's attorney, 
in the event of the petitioner being ordered to 
pay the respondent's costs at the hearing, 
Hobbs t7. HoBBs (Tubton and Johnson, Co- 
bespondents), 16 W.N. (N.S.W.) 127. (G. B. 
Simpson, J.) 

[ViCTOBiA.] — Divorce — Costs awarded to wife 
— -Taxation as between solicitor and client. — 
Where, in divorce proceedings a wife is awarded 
costs against her husband, the Taxing Officer 
should tax her costs as between solicitor and 
client, and not as between party and party. 
Downing v. Downing (Couves, Co-respondent), 
23 V.L.R. 483, 19 A.L.T. 169, 4 A.L.R. 29. 
(Williams, J.) 

[Victoria.] — DiYOice—NuUity of Marriage — 

Costs de die in diem Marriage Act, 1890 {No, 

1166), s. 64 — Marriage and Matrimonial Causes 
Statute, 1864, s. 51— Divorce Act, 1889 {No. 
1056), 8. 8 — Divorce and Matrimonial Causes j^ct 
1861 {No. 125), ss, 3, 37.— Sections 110 and 111 
of the Marriage Act 1890 do not apply to suits 
for nullity of marriage, and, therefore, a wife, 
in such a suit, cannot be allowed costs under 
section 111. The Court has power, under section 
64 of the Marriage Act 1890, to allow costs de 
die in diem, in a suit for nullity. Richardson 
V, McLeibh, 20 A.L.T. 24, 4 A.L.R. 172. 
{Williams, J.) 



[Victoria.] — Divorce — Wife's costs — Fixing 
of amount by Taxing Master — Payment into Court 
by Husband — Marriage Act, 1890 {No. 1166), s, 
111— Rules of Supreme Court, 1884, Order LXV., 
r, 27 (16). — An amount for the wife's costs in 
divorce proceedings must be fixed by the taxing 
master, before a judge in Chambers will order 
the husband to pay an amount for such costs 
into Court. Jose v. Jose, 20 A.L.T. 109 ; 4 
A.L.R. 243. (Hodges, J.) 

[New Zealand.] — Factories Acts — Costs 
against puJ}lic officer — Appeal from inspector — 
Magistrate, power of, toawardcosts — The Factories 
Act, 1894, s. 76 — The Magistrate's Courts Acty 

1893, s. 169.— Section 76 of The Factories Act, 

1894, which gives an appeal against a decision or 
direction of an Inspector under that Act *' to the 
Stipendiary Magistrate exercising jurisdiction 
under The Magistrates Courts Act, 1893, within 
the district," and provides that ** such Magis- 
trate may confirm, reverse, or modify the decision 
or direction appealed against, and may make 
such other order as may be just and reasonable," 
does not confer on the Magistrate hearing such 
an appeal a power to award costs. Nor is a 
power to award costs in such a proceeding 
inferentially conferred by Section 169 of The 
Magistrates Courts Act, 1893. Where a Magis- 
trate had ordered an appellant to pay costs to an 
Inspector against whose direction he had 
unsuccessfully appealed, and the Supreme Court, 
on an application by the appellant, opposed by 
the In<«pector, prohibited the enforcement of the 
order. Held, that the Inspector must pay the 
costs of the application for prohibition, notwith- 
standing that he was a public officer supporting 
a decision in his favour. Andrew v, Collerton, 
16 N.Z.L.R. 466. (Prendegast, C.J.) 

[Victoria.] — Judgment for Amount Taxed 

— Heading of application — Supreme Court Act, 
1890 {No, 1142), ss. 207, 208, 209, 218.— The 
power given by s. 218 to order judgment to be 
entered for the amount of a taxed bill of costs 
applies only to cases where the bill has been 
referred for taxation by order of the Court or a 
Judge and does not apply to cases where the 
bill has been taxed by appointment without 
an order of the Court or a Judge. Where an 
application under s. 218 is improperly headed, 
he irregularity is merely a matter for amendment. 
In re Neighbour ; In re Russell, 23 V.L.B. 459,, 
19 A.L.T. 156, 4 A.L.R. 51. (Williams, J.) 

[Victoria.] — Judge's Notes. — Appeal— Appeal 
dismissed — Copies of order of dismissal — Rules 
of Supreme Court, 1884, Order LXV., r. 27 (41). 
— ^A successful respondent is entitled to obtain, 
and to charge the other side with obtaining, a. 
copy of the Judge's notes for the purpose of 
checking the appeal book. Where an appeal is 
dismissed, the respondent is entitled to charge 
for a copy of the order of dismissal to keep as 
well as for copies for service and filing. Essen- 
don Land and Finance Association Limited v, 
KiLoouR, 20 A.L.T. 95, 4 A.L.R. 280. (Hodges, J.> 

[New Zealand.] — Licensing JLots — Conviction 
under— Form of order. — Where costs are im- 
posed on a conviction under The Licensing Act, 
1881, the conviction should state to whom the 
costs are to be paid. Walker v. Purcell, 1& 
N.Z.L.R. 691. (Conolly, J.) 
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(TtcTOMA.]— Mow Trial — CosU of abortive 
trial — Costs of action. — Where a new trial is 
ordered, and it becomes Decessary to tax the 
costs of the abortive trial, costs relating to 
interrogatories, notices to produce, notices to 
admit, and drawing and engrossing brief for 
coxrasel, are not costs of such trial, but costs of 
the action, unless in the case of drawing and 
engrossing brief special circumstances are 
shown. Nally i*. Walsh, 24 V.L.R. 41, 19 
A.L.T. 258, 4 A.L.R. 1% (Madden, C. J., Hol- 
Toyd and Hodges, JJ.) 

[VtcTORiA.] — Petitioning ereditor — -P^titton 
fof compulsory winding-up — Order for voluntary 
winding-up. — Where a creditor had presented a 
petition for the compulsory windinR up of a 
company, and the company before the date of 
hearing went into voluntary liquidation, the 
court permitted the voluntary liquidation to 
continue, but allowed the petitioner his costs. 
In re Regent's Park CJo., Ltd., 4 A.L.R. 257. 
<Hood, J.) 

[Nhw Zealand.] — Public OAcer — Costs 
ngoMst. — Where a conviction, obtained under 
The Shop and Shop Assistants Acts of 1894 and 
1895 was quashed on appeal, costs were not 
allowed against the inspector, the case being a 
new one, and he being a public officer whose 
duty it was to see to tbe execution of the Act 
Gattenby v. Slattbby, 16 N.Z.L.R. 461. (Pren- 
dergast, C.J.) 

[Queensland.] — Quashing Order — Respon- 
dent consenting to making absolute of order nisi — 
Costs not asked in order nisi. — On an application 
for an order nisi to quash a conviction, the 
appellant did not ask for costs. The respondent 
consented to the order nisi being made absolute, 
and gave the requisite notice therefor. Held^ 
that the appellant was not entitled to costs. 
The notice of consent was not given until after 
the brief to move the order absolute had been 
delivered. The respondent appeared on the 
hearing of the motion to make the order abso- 
lute, but only to oppose the .granting of costs to 
the appellant, it having been intimated to him 
that the appellant intended to apply for costs. 
Heldt that the appearance of the respondent to 
object to the granting of costs did not give the 
Court jurisdiction to grant costs. Bbennan v. 
Williams, Ex parte Williams, 9 Q.L.J. 90. 
(Griffith, C. J., Real and Paul, JJ.) 

[New South Wales.] —Resumption of Land 
for Public Worlds — Payment out of Court of 
compensation moneys — Costs payable by construc- 
tion of authority — Public Works Act of 1888, «. 
72. — Where the persons entitled to compensation 
moneys for resumed land were minors, and the 
money was paid into court, Held, that the con- 
structing authority was liable to pay the costs 
- of the separate applications made by each 
beneficiary as he came of age for the payment 
out of his share of such moneys, although the 
moneys had subsequently to the payment in 
been carried to separate accounts in the matter 
in the name of each beneficiary. In re Moore, 
14 W.N. (N.S.W.) 149. (A. H. Simpson, J.) 

[New South Wales.] — Review — Affidavit. — 
The affidavit in support of a review of taxation 



should show the amount in dispute and fhe 
items in tbe bill of costs objected to. Em pttrH 
Lacubstesn, 14 W.N. <N.aW.) 221. (Cohen, J^ 

[VicTORu.]— Reviev of Taxation— AppeaH 

from County Court to Full Court — County Court 
Act, 1890 {No. 1078), s$. 133, 147.— An i^speal to 
the Full Court lies from an order of a County 
Court judge upon a review of taaration. Nallt 
V. Walsh, 24 V.L.R. 41, 19 A.L.T. 258, 4 A.L.R. 
12. (Madden, C.J., Holroyd and Hodges, J J.) 

[New South Walks.] —ZtaXe— Taxation — 
CertiJicaU of Costs— 20 Vic. No. 8, s. S—Reg. 
Gen. of Qth Septernbert IS72 - Di^rict Courts 
Act, 9. 101. — ^When granting a certificate lor 
costs under s. 101 of the District Courts Act, a 
Judge has no power to direct that the costs shall 
be taxed upon any particular one of the scales 
provided by the Reg. Qen. of the 6th Septem^ber, 
1872. Rule 4 of those rules is ultra vires ot 20 
Vic. No. 8, s. 3. If the Judge certifies for costs, 
it becomes the duty of the Taxing Officer to tax 
under the scale Indicated by s. 3 of 20 Vie. No. 
8, having regard to the amount sued for, or the 
value of the matter sought to be recovered. A 
Judge has no power to grant a certificate for 
costs upon terms, or to assess the costs except by , 
consent. Dowling v. Burt 19 N.S.W.L.R. (L.) 
56, 14 W.N. (N.S.W.) 177. (Darley, C.J., Stephen 
and Cohen, JJ.) 

[New Zealand.] — BoBle— Appellant reducing 
his claim on appeal.-^An appellant cannot, by 
reducing his claim for damages in his notice of 
appeal, get rid of his liability for costs on the 
amount originally claimed in the action. 
Macabthy v. Kelleheb (No. 3), 16 N.Z.L.R. 88. 
(Williams, Denniston and Conolly, JJ.) 

[New Zealand.] — Scale — Cos: removed into 
Court of Appeal. — Where a case is removed 
into the Court of Appeal, in the absence of any 
special arrangement as to costs, they will be 
allowed according to the Court of Appeal scale. 
In re Carter, 16 N.Z.L.R. 421. (Prendergast, 
C. J., Williams, Denniston, Conolly and Edwards, 
JJ.) 

[Victoria.] —Scale, County Court JLppeal — 

Rehearing. — A County Court action was re-heard 
before a Judge of the Supreme Court, in pur- 
suance of an order of the Full Court, and costs 
were, upon the re-hearing, ordered to be taxed 
and paid by the plaintiff to the defendant. Heldg 
that the Prothonotary had a discretion as to 
whether the costs should be taxed on the 
Supreme Court or the County Court scale. Cub- 
now V. Pike, 24 V.L.R. 190, 4 A.L.R. (C.N.) 61. 
(Holroyd, J.) 

[Victoria.] — Scale — Higher — First Trial — 
Lower — Second Trial. — Where a second trial of 
the same action is held and costs should be 
allowed on the higher scale with respect to the 
first trial on account of the difficulties of the 
action, Semble, costs should be allowed on the 
lower scale with respect to the second trial. 
The Australian Smelting Co., Ltd. v. Thb 
British Broken Hill Proprietary Co., Ltd., 4 
A.L.R. (C.N.) 57. (Per Full Court.) 

[Victoria.] —Scale, Supreme Conrt— Judg- 
ment under £50 — Liquidated demand — Action on 
contract — Service out of jurisdiction— Rules of 
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Supreme Court, 1884, Order LXV,, r. 12— County 
Court Act, 1890 {No, 1078), «. 64, 138, 139 - 
Supreme Court Act, 1890 (No. 1142), m. 85, 86.— 
A summons for service out of the jurisdiction 
can be issued in the County Court under section 
139 of Act No. 1078, although the summons 
could be specially endorsed und«r section 64, 
and the fact that a summons for service out of 
the jurisdiction cannot be issued under section 
64 is no reason for granting an order to the 
plaintiff under Order LXV. r. 12, allowing him 
to tax his costs on the Supreme Court Scale. 
Wilkinson v. Cubby, 24 V.L.R. 66, 20 A.L.T. 1, 
4 A.L.R. 118. (Hood, J.) 

[Victoria,] — Scale, Supreme Court— Judg- 
ment under £50 — Rule^t of Supreme Court, 1884, 
Order LXV. r. 12.— B. commenced an action 
against Y. for £462 for work under a contract. 
B. had assigned all moneys due or to become 
due under the coutract to X.,and Y. was notified 
to that effect. Y. interpleaded as to the sum of 
jf85, calling upon H. and X. to state their claims 
to that sum which was thereupon paid to X. and 
B. and X. executed a release for the amount. 
The action then proceeded and Y. piid £8 into 
Court, this amount being eventually taken out 
by B. in satisfaction of his claim. It was 
admitted that B. was in the habit of entering 
into similar contracts, and that the assii;;nment 
had not been registered under the Book Debts 
Act, 1896. Held, that as the assignment was 
not registered under the Book Debts Act, 1896, 
the defence that B. had absolutely assigned with 
notice would not have been available by Y., and 
further that as B.'s action had resulted in the 
payment of the sum of £85 in addition to the 
sum (£8) recovered and as the defence involved 
difficult points of law, the application that costs 
be taxed and allowed on the Supreme Court 
scale should be granted. Bacon v. Yatchaw 
Ikrioation and Water Supply Trust, 23 V.L.R. 
485, 19 A.L.T. 241, 4 A.L.R. il5. (Williams, J.) 

[Queensland ] Security for Ck>Bts — Vary ing 
order for security for costs. — Semble, when the 
terms of an order for security for costs have by 
a change of circumstances in the course of the 
action become unsuitable, the Court has power 
to vary the order, although no liberty to apply 
has been reserved. Deep Cbeek Gold Dredg- 
ing Co. V. Gympie Crushing Co., 8 Q.L.J. 123., 
(Griffith, C.J., Real and Power, JJ.) 

[Queensland.] —Security for CobIb— Appeal 
^ourt to which application for security for costs 
of appeal should be made — Supreme Court Act, 
1892 (55 Vic, No. 37).— When an appeal from the 
decision of a judge of the Supreme Court has been 
duly instituted, an order for security for costs of 
the appeal cannot be made by the judge whose 
decision is appealed from. Deep Creek Gold 
Dredging i o. v. Gympie Crushing Co., 8 
Q.L J. 123. (Griffith, C J., Real and Power, JJ.) 

[New South Wales.] — Security for Ck>8ts — 
Where one of two plaintiffs is in this colony at 
the time of an application for security for costs, 
having come here f>)r the purpose of carrying on 
the action, although the residence of both 
plaintiffs is outside thr jurisdiction, they cannot 
be ordered to give security for costs. Bryant 
t;. OoMMERCUL Banking Co. of Sydney, 15 W.N. 
(N.S.W.) 108. (Cohen, J.) 



[Victoria.] —Shorthand Wwi tdr-AfhimMim 
-Evidsnce Act, 1890, No. 2 {No. 1201), 9. 6.^ 
When an arbitrator orders or permits th« empkQr- 
ment of a shorthand writer by a party to the 
reference without the knowledge or eonaeai of 
the other party, the costs of the shorthand writer 
are not part of the costs of the arbitration. In 
re Thb Portland and Western District of Vic- 
toria Freezing Co., Ltd., and The Austral 
Otis Engineering Co., Ltd., 23 V.L.R. 402, 19 
A.L.T. 133, 3 A.L.R. 273. (Holroyd, J.) 

[Victoria.] — Solioitor appearing as Barris- 

tep — Instructions for Brief — Legal Profession 
Practice Act, 1891 {No. 1216), s. 6 —Where a 
solicitor aots as counsel, the Taxing Officer 
may allow a fee for "instructions for brief.'* 
Whittlesba Land Co., Ltd., c. Gutheil and 
Griffiths v. Whittle sea Land Co., Ltd., 19 
A.L.T. 135 (note). (A'Beckett, J.) 

I [Victoria.]— Solicitor appearing as BarriB- 

ter -Instructions to Counsel — Proofs of Evidence 
— Legal Professions Practice Act, 1891 {No. 
1216), 8, 6. — Where a solicitor acts as counsel the 
Taxing Officer may allow a fee in respect of 
proofs of the evidence, but not for any " in- 
structions to counsel " contained in the brief. 
In re The Portland and Western District op 
Victoria Freezing Co., Ltd., and The Austral 
Otis Engineering Co., Ltd., 23 V.L.R. 462, 19 
A.L.T. 133, 3 A.L.R. 273. (Holroyd, J.) And 
see Whittlesba Land Co., Ltd., v. Gutheil, and 
Griffiths v. Whittlesba Land Co., Ltd., 19 
A.L.T. 135 (note). (A'Beckett, J.) 

[Victoria] — Subpoena — Adjournment of Trial 
— A subpcena standd good for the whole of the 
sittings, and therefore, when a trial is adjourned 
from one day in a sittings to another day in the 
same sittinc;. it is not necessary to re-seal a 
subpoena, and the costs of doing so will not be 
allowed. MacEellar v. MacKellar (No. 2), 20 
A.L.T. 119, 4 A.L.R. 265. (Hodges, J.) 

[Victoria.] — %ubpadntk— Liquidator of Plain- 
tij^ Company. — The costs of issuing and serving a 
subpoena upon the liquidator of a company 
which is one of the parties to the litigation 
should not be allowed unless there is reason to 
suppose that from adverse interest or otherwise 
the liquidator would neglect his duty by failing 
to attend. Whittlesea Land Co., Ltd. v. 
Gutheil, and Griffiths v. Whittlesea Land 
Co., Ltd., 19 A.L.T. (note) 135. (A'Beckett, J.) 

[New South Wales.] — TrvLStee — Right to 
costs out of fund. — A trustee of money claimed 
by two other persons was, notwithstanding that 
he h&d entered an appearance submitting, not 
allowed his costs of proceedings taken to recover 
the money, where he had unduly assisted one of 
the persons claiming the money. In re Hates, 
Ex parte Official Assignek ; Hayes, Respondent, 
19 N.S.W.L.R. (B. & P.) 37, 9 B.U. (N.S.W.) 24. 
(Walker, J.) 

[New Zealand.] —Trustee's Costs — Action by 
Beneficiaries against Trustee affecting Trust Estate 
and Trustee personally — Cotsts of Trustee, as 
between solicitor and client, payable out or Trust 
Estate. — A trustee is entitled to be indemnified 
out of the trust estate in respect of the costs^ 
charges, and expenses which he has expended as 
a trustee in successfully defending an action 
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brought against him by beneficiaries to remove 
him from his trusteeship, and to set aside a 
compromise of a suit in respect of the trust 
estate effected by him for the benefit of the 
trust estate, but which compromise it was alleged 
he had improperly entered into. The Perpetual 
Trustees and Agency Company of New Zealand 
(Limited) v. Robertson, In re Robertson, 16 
N.Z.L.R. 439. (Williams, J.) 

Sabstitntion of Bill of Costs supra 
See supra Bill of Ck>sts. 

[New South Wales.] — Witness — Qualifying 
fee. — In an action to ascertain the value of land 
resumed under the Laud for Public Purposes 
Acquisition Act, the expenses of land experts 
sent from Sydney to inspect the land cannot be 
allowed between party and party, although such 
inspection is necessary to enable them to give 
evidence. Shepherd v. The Railway Commis- 
sioners, 14 W.N. (N.S.W.) 109. (G. B. Simp- 
son, J.) 

COUNSEL. 

Fees of 

See Costs — CounseVs fees. 

Right to, of witness on examination 
under s. 114 of The Insolvency Act of 
1874 

See Bankruptcy — Examination of 
Witness, 

Re Woodley, 9 Q.L.J. (N.C.) 127. 

Senior Counsel, who are 
See Costs — Counsel '« fees . 

COUNTY COURT. 

See District Courts and County 
Courts. 

COVENANT. 

For title 

See Bill of Sale. 

In lease 
See Landlord and Tenant. 

In restraint of trade 
See Contract — Restraint of trade 
See Mortgage — Brewer's Covenant 

To pay assessments 

See Landlord and Tenant. 

CREDITOR. 

Administration to 

See Probate and Administration 
— Administration, 

Petitioning creditor 
See Bankruptcy. 
See Costs. 

CREDITOR'S PETITION 
See Bankruptcy. 



CRICKET GROUND. 

** Place of public resort " 
See Vagrant. 

CRIMINAL LAW. 

Wilfully causing animals to trespass 
See Justices. 

Appeal. 
Cattlk Stealing 

See also Evidence infra. 
Consent. 

See infra Indecent Assault infra. 
Embezzlement. 
Evidence. 

False or Fraudulent Representation. 
Husband and Wife. 
Imposition on Charity. 

See supra Fraudulent Representation. 
Indecent Assault 

See also Evidence supra. 
Indictment, Information and Presentment 

See also Embezzlement supra. 
Irregularity at Trial 

See also Jury infra. 
Jury. 
Justices. 

See Larceny infra. 
Larceny. 
Married Woman. 

See Husband and Wife supra. 
Mens Rea. 
Miscarriage. 
Perjury. 

Possession, Lawful. 
Presentment. 

See Indictment, Information, and 

Presentment supra. 

Property, Wilful Destruction of. 

Trespass. 

Verdict. 

[New South Wales.] — JLppeal — Point ap- 
pearing in case stated though not taken in the 
court below.— A point not taken in the court 
below, if it appear in the case stated can be 
entertained by the Full Court. — R. v. Culgan, 
19 N.S.W.L.R. (L.) 166, 14 W.N. (N.S.W.) 169. 
(Darley, C.J., G. B. Simpson and Cohen, JJ.) 

[New South Wales.] — Appeal — Practice — 
Jury improperly sworn — Special case — Error on 
the record. — Where a jury had been improperly 
sworn, Held, that the point could not be raided by 
special case, but should have been raised by way 
of error on the record. R. v. Short. 15 W.N. 
(N.S.W.) 140. (Darley, C.J., Stephen and 
Cohen, JJ.) 

[Queensland.] — Cattle stealing — 29 Vtc, 
No. 6, s. 10 — Animus furandi — Intention — ^L., a 
slaughterman (servant to A., a butcher), drove a 
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cow belonging to B. into A.'s yard, assisted by 
M., and directed C. (another servant of A. to 
kill it. C. killed, skinned, and cut up the 
animal, placing the skin and horns in his 
master's hide house, and the body in his 
master's boiling-down pot, where it was cooked 
and afterwards given to A.'s pigs for food. A. 
knew nothing of the transaction. Held, that 
there was evidence of stealing against both L. 
and M. to go to the jury. B. v. Lano and 
MuBPHY, 9 Q.L.J. 49. (Chubb, J.) 

[Victoria.] — Consent. 

See infra Indecent Assaalt. 

[Victoria.] — Embezzlement — General deficU 
ency— Crimes Act, 1890 {No. 1079), «. 44, 1896 
{No. 1478), «. 6. — Where a presentment is objec- 
tionable for iDdefiniteness of the date, the proper 
remedy is by way of demurrer ; and where a 
prisoner pleads over, the error in the present- 
ment is cured by the pleading over. In a pre- 
sentment the prisoner was charged with having 
embezzled a certain sum of money between 
January 21st, 1895, and July 28th, 1896. Evi- 
dence was given of a general deficiency, and the 
prisoner was convicted. Held, that the con- 
viction was good. B. V. Fewtrell, 23 V.L.B. 
403, 19 A.L.T. 100. (Madden, C.J., A'Beckett and 
Hood, JJ.) 

[New South Wales.] — ETidence — Hearsay — 
Res gestcE — Evidence to shew intention or state of 
mind — Cattle stealing. — Two brothers, F. P. and 
W. E. Smith, were charged with stealing a 
bullock, and convicted. The Crown case was 
that the prisoners found the bullock running on 
a reserve, that they took him to their own place, 
and finding the brand was undecipherable, sold 
him after keeping him three weeks. The 
prisoner's case was that F. P. Smith had lost a 
bullock out of a mob he was drivinpr, that he 
sent his brother, W. E. Smith, to look for it, 
and that W. E. Smith brought back the bullock 
in question by mistake, thinking it was the one 
his brother had lost. Held, that what F. P. 
Smith said to W. E. Smith when giving him 
instructions to look for the lost bullock was 
admissible as part of the res gesta and to show 
the animus of W. E. Smith when he took the 
bullock. B. V. Smith, 18 N.S.W.L.B. (L.) 366, 
14 W.N. (N.S.W.) 110. (Owen, G. B. Simpson, 
and Cohen, JJ.) 

[New South Wales.] — Eyidenoe — Dying 
declaration — Evidence of the commission of other 
crimes — Questions not arising out of cross- 
examination. — A dying declaration reduced into 
writing and signed is admissible in evidence. On 
the trial of a prisoner for manslaughter, death 
being caused by the use of instruments for the 
purpose of procuring abortion, evidence that on 
a former occasion the prisoner had procured 
abortion on the deceased is admissible. After 
a witness has been cross-examined by the counsel 
for the prisoner, the Judge may allow questions 
to be put to such witness by the Crown which 
do not arise out of such cross-examination. 
R.r. Wallace (formerly Cleave), 19 N.S.W.L.B. 
(L.) 155, 14 W.N. (N.S.W.) 167. (Darley, C.J., 
O. B. Simpson and Cohen, JJ.) 

[New South Wales.] — Evidence — Witness in 
gaol — Power of court to summon — Civil action — 
Criminal Law Amendment Act, s. 452. — On the 



trial of a civil action, the judge has no power 
under s. 452 to make an order directing the 
governor of a gaol to bring before the court a 
prisoner in his custody to give evidence. Ex 
parte Honnibal, 14 W.N. (N.S.W.) 141. {Per 
Backhouse, D.C.J.) 

[New Zealand.] — Evidence — Trial for Mur- 
der — Dying Declaration. — Upon an indictment 
for murder, a statement made by the deceased in 
the absence of the prisoner is only admissible 
in evidence as a dying declaration if the person 
making it is in extremity, and believes himself 
to be at the point of death. An answer in the 
affirmative to the following question, '' Are you 
making this statement because you think it 
probable that you may die soon ?" and the use 
of such expressions as '* If anything should 
happen," '* Will you communicate with my 
father ?" "I should like my body to be sent 
home," do not indicate such a certain conviction 
of the near approach of death in the mind of 
the declarant as to make such a statement 
admissible in evidence. B. v. Obpen, 16 
N.Z.L.B. 611. (Conolly, J.) 

[Queensland.] — Evidence — Carnally know- 
ing a girl under the age of twelve years — Corrobo- 
ration of evidence of girl in some material parti- 
cular — 55 J^ic., No. 24, s. 4. — A prisoner was 
charged, under s. 4 of The Criminal Law Amend- 
ment Act of 1891. with unlawfully carnally 
knowing a girl under the age of twelve years. 
The evidence relied upon as corroborating that 
of the child, who deposed to the commission of 
the offence, consisted of medical evidence that 
the girl had been recently carnally known by 
some man, and other evidence that the prisoner 
had, at the time of the alleged offence, been 
living near the child's parents, and had, by 
reason of the nature of the locality, the oppor- 
tunity to commit the alleged offence ; that, prior 
to the date of the alleged offence, the prisoner 
had stated he was suffering from a venereal 
disease ; that some five weeks after the alleged 
offence, the girl was found to be suffering from 
gonorrhcea, and that prisoner, on being examined 
a few days later, was found to be suffering from 
an affection which might have been caused by 
gonorrhoea as well as by some other disorders. 
The prisoner was found guilty and sentenced, 
Griffith, C.J., reserving for the Full Court the 
question whether the evidence of the girl, 
implicating the prisoner, had been corroborated 
by other evidence in some material particulars, 
as required by s. 4 of The Criminal Law Amend- 
ment Act of 1891. Held, that there was corro- 
boration in some material particulars, and that 
the prisoner was rightly convicted. B. v. Abbott, 
9 Q.L.J. 92. (Griffith, C.J., Beal and Paul, JJ.) 

[Queensland.] — Evidence —Car »7Wy knowing 
girl under twelve — Indecent assault- 55 Vic. No. 
24, ss. 4, 6, 10— Corroboration. — Held, that the 
fact that the child assaulted was found shortly 
after the committal of the offence to be suffering 
from a disease which might be either of a 
venereal or of an innocent character, coupled 
with the fact that the accused was shortly after 
the date of the alleged offence fouad to be 
suffering from a venereal disease, was not a 
corroboration in some material particulars as 
required by the statute. B. v. Boys, 9 Q.L.J. 47. 
(Chubb, J.) 
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[Victoria.] — ETidenoe — Criminal act other 
than that char^. — L., who was carrying a bag 
•oontaining 19 pigeons, was stopped in the early 
morning by a constable L. dropped the bag 
and ran away, and being pursued by the con- 
stable struok him a blow and wounded him. On 
the trial of L. for maliciously wounding with 
intent to do grievous bodily harm, evidence that 
19 pigeons were stolen from B. on the previous 
day by some person unknown, was admitted. L. 
wfts convicted of unlawfully wounding. /. eld, 
that the evidence of the larceny of the pigeons 
was admissible, and the conviction good. By 
Madden. C.J., and Holroyd, J , on the ground 
that it was relevant as showing the intent with 
which L. wounded the constable. By A'Beckett, 
J. {semble aim by Madden, C.J., assuming that 
the evidence was irrelevant), on the ground that 
the evidence although irrelevant was immaterial. 
R. V. Ludlow, 24 V.L.R. 93, 19 A.L.T. 260, 4 
A L.B. 140. (Madden, G. J., Holroyd and a'Bcc- 
kett, JJ.) 

[ VicTORi A . ] — FFaudulen t Representation— 
Imposition OH Charity — Police OJfences Acty 1890 
(Ao. 1126), 8. 41 iS)— Police Offences Act, 1891 
(No. 1241), 8. 12 —The provisions of s. 41 (3) of 
The Police Ofifences Act, 1890, as amended by 
s. 12 of Act No. 1241, apply to cases where 
something is obtained by a fraudulent represen- 
tation for nothing, and not to cases where more 
money is procured for an article than it is 
worth by means of a fraudulent representation. 
Prosser v. Fox, 24 V.L.R. 151, 20 A.L.T. 33, 4 
A.L.R. 185. (Hodges, J.) 

[Victoria.] —False Representation— 06<atn' 

ing goods by —Representation made after good^ 
obtained — Evidence — Police Offences Act^ 1890 
(No, 1126), 8. 41 (3). — Upon the hearing of an 
information under The Police Offences Act, 
1890, sec. 41 (3) for imposing upon a person by 
a false representation, and thereby obtaining 
goods, evidence of statements made by the 
prisoner after the goods have been obtained by 
him is not relevant, and a conviction after 
admission of such evidence was set aside. 
O'DoNNELL V. Malone, 4 A.L.R. 119. (Hood, J.) 

[New Zealand.] — Husband and Wife — 
Coercion — New Zealand Criminal Code, 1893, 
•8. 21, 24. — Where the juty found that the 
prisoner, a married woman, had committeed an 
offence with which she and her husband were 
jointly chargpd but separately tried, and that 
she had acted under his control in the com- 
mission of the offence, but there was no evidence 
to justify the latter finding, and that the question 
should not have been left to the jury. Held, 
that whether or not ss. 21 and 24 of the New 
Zealand Criminal Code, 1893, had modified the 
Common Law doctrine as to marital compulsion, 
leave to appeal from an order of the New Zea- 
land Court of Appeal, affirming the conviction, 
had been granted under a misapprehension of 
fact, and that the appeal must be dismissed. 
Brown v. Attorney- General of New Zealand, 
1898, A.C., 234. (Privy Council.) 

[Victoria.] — Husband and Wife — Offence 
committed by tcife — Husband not present — Pre- 
sumption of coercion by husband. — Where a wife 
is charged with illegally selling liquor in her 



husband's shop, the pr«Biniipt«» that she 
nrittod the offenee under the coercion of her 
i usband does not arise where the hasband wse 
not in the shop at the time of the sale. Rbidt 
V. Hekrt, 23 V.L.R. 508, 19 A.L.T. 182, 4A-LJa. 
83. (Williams, J.) 

[VicTOBu.]— Imposition on Charity. 

See supra Frandulent Repdresentatirak. 

[New South Wales.] —Indecent JLsiault — 
An assault committed with an indecent motive 
is not an indecent assault. The prisoner used 
indecent language to a woman and shortly after- 
wards assaulted her. Held (per Darley, C.J., 
and G. B. Simpson, J.), not an indecent 
assault. Queer e (per Cohen, J.), whether an 
assault accompanied with indecent language is 
not an indecent assault? R. v. Culgan, 19 
N.S.W.L.R. (L.) 166, 14 W.N. (N.S.W.) 169. 
(Darley, C.J., G. B. Simpson and Cohen, J J.) 

[Victoria.] — Indecent Assault— Cronsent — 

Parties same age — Crimes Act, 1891 (No. 1281), ». 
6. — The prisoner, aged 15 years, was charged 
with an offence under s. 5 of the Crimes Act of 
1891 against M. a girl of the same age. Held 
that the provisions of sec. 6 of the Act do not 
apply where both parties are of the same or 
nearly the same age, and it appearing that the 
parlies were equally to blame, the jury were 
directed to acquit the prisoner. R. v. Tooth, 4 
A.L.R. (C.N.) 93. (Williams, J.) 

[New Zealand.] — Indictment— Amendment 
after Verdict — The Criminal Code Act, 1893, s«. 
177, 186, 372.— An indictment charged the 
accused with wounding with intent to do grievous 
bodily harm The wounding was by a shot from 
a revolver. The jury were directed that if they 
thooght that the revolver had been fired in a 
spirit of general bravado, not aiming at the 
injured person, or at any person, but in a 
grossly careless and reckless manner, they 
might, though they should acquit of the crime 
charged, convict of " wounding," that being an 
offence under s. 186 of the Criminal Code, if 
committed under such circumstances, though 
not alleged. No amendment of the indictment 
was applied for or made. The jury found a 
verdict of " Wounding without intent." P'or the 
Crown it was contended that this verdict could 
be supported, under p. 372, as a verdict of 
" Guilty " under s. 186, on the grounds (a) that 
the indictment necessarily meant a charffe of 
'• unlawfully wounding with intent," and (6) 
that "unlawfully wounding" was a sufficient 
description of an offence under s. 186. Held^ 
that both these propositions were so doubtful 
that the case ought not to be held to come 
within s. 372, and that a verdict of ** Not 
guilty " ought to be entered. In such a case 
there should be a separate count under s. 186 or 
s. 184. Held further, that the Supreme Court- 
could not, after verdict, have amended the 
indictment so as to include a charge of an 
offence under s. 186, and that the Court of 
Appeal could not do so on the hearing of a case 
stated under s. 422. R. v. Looxet, 16 N.Z.L.R. 
269. (Prendergast, C.J., Denniston, ConoUy and 
Edwards, JJ.) 

[Queensland.] — Indictment — New Indict- 
ment — Defendant charged with misdemeanour 
— Evidence disclosing felony, — When, on the» 
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trial of a defendant indicted for indecent assanlt 
upon a girl under the age of twelve years, the 
evidence disclosed the offence of carnal know- 
ledge of a girl under the aRe of twelve years, 
the jury were discharged, and the accused was 
directed to be indicted for the felony. R. v. 
Abbott, 9 Q.L.J. (N.C.) 36. (Griffith, C.J.) 

[Victoria.] — Infonaation — Presentment — 
Pleading Over. — Where a presentment is object- 
ionable for indefiniteness of the date, the proper 
remedy is by way of demurrer, and, where a 
prisoner pleads over, the error in thf' present- 
ment is cured by the pleading over. K. v. Few- 
TRELL, 23 V.L.R. 403, 19 A.LT. 100. (Madden, 
G.J., A'Beckett and Hood, J J.) 

[Victoria.] — Irregularity at Trial — Pre- 
sentment — Second Arraignment and Plea lender 
Mistake — Second Presentment not brought before 
Court. — A. was presented against and arraigned 
upon, and pleaded " not guilty *' to a charge of 
attempting to procure abortion. The Crown 
Prosecutor, in his opening, referred to the charge 
as one of procuring abortion. The error was 
pointed out by the Judge, but the Crown Prose- 
cutor stated the presentment was for procuring 
abortion, and thereupon the pri^:oner was asked 
how he pleaded to the latter charge, and he 
replied '• Not guilty." Before anything material 
was said by the Crown Prosecutor in his opening, 
the Judge discovered that the presentment was 
for attempting to procure and not for procuring 
abortion (which was no specific offence under 
the Statute). Thereupon an adjournment was 
granted and on the following morning the Crown 
Prosecutor stated that the presentment was quite 
right and that the prisoner had been properly 
arraigned in the first instance. The trial then 
proceeded, but a second presentment was, with- 
out being brought to the knowledge of the Court, 
substituted by the Crown Prosecutor in place of 
the first presentment. The second presentment 
was in effect the same as the first Upon a rule 
nisi to compel the judge to reserve a question for 
the opinion of the Full Court. Held, that the 
prisoner was rightly convicted. R. v. Siedel, 20 
A.L.T. 27, 4 A.L.R. 16. (Madden, C.J., Williams 
and Hodges, JJ.) 

[New South Wales.] — Jury — Special case — 
Error on the record — Jury improperly sioom. — 
On the trial of a prisoner one of the jurymen 
was taken ill and the remaining jurymen were 
discharged but did not leave the box. Another 
juryman was then called and sworn, but the 
other eleven jurymen were not re-sworn. Held, 
the point could not be raised by special case 
under s. 422 of the Criminal Law Amendment 
Act, but should have been raised by way of error 
on the record. Held, on a motion to reverse 
the judgment for error on the record, that the 
remaining eleven jurymen should have been 
re-sworn, and, therefore, the trial had taken 
place before an improperly constituted tribunal, 
and judgment was reversed. Semble, that the 
prisoner could not consent to being tried by a 
jury which had not been properly sworn. R. v. 
Short, 15 W.N. (N.S.W.) 140. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[Queensland.] — Jury — Challenge by Crown 
— Time for challenge, — During the empanelling 



of the jury on a criminal trial, a juror kavnig 
come forward on his name being called, and 
having been offered the book by the court offioer, 
had grasped the book, bat the officer had not 
released the book or begun to recite the oath, 
when the juror was ordered to stand by. Held, 
that by the offering of the book by the oourt 
officer and its acceptance by the juror the 
administering of the oath had been commeneed, 
and that, therefore, the challenge was not in 
time. R. v. Habt, 9 Q.L.J. (N.C.) 46. (Griffith, 
C.J.) 

[Queensland.] — Jury— Challenge of jurors — 
Order to stand by. — Held that the time during the 
empanelling of a jury at which the Crown shall 
show cause of challenge is in the discretion of 
the Court. R. v. Wabdell, 8 Q.L.J. 49. (Chubb, 
J.) 

[Queensland.] — Jury — Disqualification of 
atheist juror. — Held, that a juror who has no 
religious belief is not competent to serve as a 
juror, and that his name must be removed from 
the panel. R. v. Craine, 9 Q.L.J. 47. (Chubb, J.) 

[Victoria.] — Justices — Accused pleading 
guilty of larceny — No evidence called 

See Larceny infra. 

[Victoria.] — Larceny — Accused pleading 
guilty without hearing evidence — Admission — 
Cnmes Act, 1890 (No. 1079), ss. 69, 474.— Where 
an accused person pleads guilty before justices 
to a charge of larceny, brought under s. 69 of 
The Crimes Act, 1890, after the opening speech 
of the prosncutor, and, before any evidence is 
called, he cannot be convicted, even though Ms 
legal representative admits that the fact-^, as 
opened by the prosecutor, are correct. Rooerson 
V. Greaves, 20 A.L.T. 87, 4 A.L.R. 227. 
(Hood, J.) 

[Victorta.j — Married Woman. 

See Husband and Wife supra, 

[Victoria] — Mens rea — Seaman — Lawful 
command — Wilful disobedience — Vessel in port — 
Work on Sunday — Mercliants Shipping Act, 
1894 (57 and 58 Vic. c. 60), 8. 225 (1) (6)— 29 
Car. II. c. 7. — The maxim of mens rea applies 
only where an honest and reasonable belief is 
entertained by the accused of the existence of 
facts which if true would make the act charged 
against him innocent ; but it has no application 
where the accused acts under an honest belief 
that he is justified in so doing as a matter of 
law. Marshall v. Foster, 24 V.L.R. 155, 19 
A.L T. 198, 4 A.L.R. 101. (Hood, J.) 

[Victoria.] — Miscarriage — Unlawfully sup- 
plying noxious thing *" knowing that it is intended 
to be unlawfully used " tcith intent to procure 
miscarriage of woman — Proof of existing woman 
n£ces»ary — Meaning of '* knoioing " — Crimes Act, 
1890 {No. 1079), ss. 55, 56.— To constitute an 
offence under Section 56 of the Crimes Act 1890 
it is necessary that there shall be an existing 
woman upon whom, at the time the noxious 
thing is supplied, it is intended to use it. R. v. 
Hyland, 24 V. L.R. 101, 20 A.L.T. 69, 4 A.L.R. 
177. (Madden, C.J., Holroyd and Hodges. J J. ;. 
Williams, A'Beckett and Hood, JJ., dissenting). 
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[New South Wales.] — Perjury — Judicial 
Proceedings — Enquiry before Court of Petty 
Sessions — Indictable offence. — A proceeding 
before a Court of Petty Sessions to commit a 
prisoner to take his trial for an indictable offence 
is a judicial proceeding, and, therefore, any per- 
son endeavouring to persuade another to make a 
false statement on oath before such Court may 
be convicted under s. 296 of the Criminal Law 
Amendment Act. R. v. Redmond, 15 W.N. 
(N.S.W.) 113. (Darley, C.J., Owen and Cohen, 
JJ.) 

[Victoria.] — PoBsession, Lavrfdl — Crimes 
Act, 1890 (No. 1079), s. 102.— The vord ♦♦law- 
fully" in Section 102 of Act No. 1079 means 
'•honestly" ; and, therefore, a person prosecuted 
under this section satisfies the onus, which rests 
on him of showing that he came lawfully by Ihe 
property in question, by showing that he came 
honestly by it, Bnd he need n><t show that he 
came by it in such a manner as to give him a 
good title. Hodgson v. Collier, 24 V.L.R. 28, 
20 A.L.T. 3, 4 A.L.R. 94. (A'Beckett, J.) 

[Victoria.]— Presentment, 

See Indictment, Information, and 
Presentment swpra. 

[Victoria.] — Presentment, Second. 

See Irregularity at Trial infra. 

[Victoria.] — Property, Wilful Destruction 

•of — Caretaker — Tenant — Police Offences A ct, 
1890 (No. 1126) s. 18 (vii.)— A caretaker of pro- 
perty can be prosecuted under section 18 (vii.) 
•of the Police Offences Act, 1890, for committing 
damage to the property. Etres v. Bourke (No. 
2), 23 V.L.R. 320, 19 A.L.T. 92, 3 A.L.R. (C.N.) 
S2. (Hood, J.) 

[New Zealand.] — Trespass — The Police 
Offences Act, 1884, Section 6, Sub-section 3. — 
P. was warned to leave a racecourse, and did so. 
Two days later, during the same race meeting, 
which lasted three days, he returned. Held, 
that P. was not guilty of an offence under sub- 
jection 3 of section 6 of The Police Offences Act, 
1884," in so returning, unless he was again 
'warned to leave the racecourse, and neglected or 
refused to do so. Quosre : Whether, if he had 
returned to the racecourse on the first day 
immediately after leaving, he would have been 
iguilty of such an offence without fresh warning. 
R. V. Price, 16 N.Z.L.R. 81. (Williams, J.) 

[New South Wales.] — Verdict, Informal— 
Xiibel. — On a trial for criminal libel, alleged to 
be contained in certain letters, the jury found 
the prisoner ♦* guilty of writing the letters." The 
Judge said, '♦ Then you find the prisoner guilty ? " 
The foreman answered,  Yes." The Judge there- 
upon ordered a verdict of guilty to be recorded, 
find sentenced the prisoner. Held, upon a case 
stated, that the verdict only amounted to one of 
 guilty of writing the letters," there being no 
finding as to whether they were defamatory or 
not. But lield that, though informal, it could 
not be considered as a verdict of not guilty. 
Per Darley, C J. : There was no verdict at all, 
and the prisoner ought to be discharged. Per 
Stephen and Cohen, J J. : The verdict of guilty 
;standing on the record, the prisoner could not be 



discharged. Per Curiam: There had been a 
miscarriage of justice, and the Executive ought 
to discharge the prisoner. R. v. Brown, 14 
W.N. (N.S.W.) 178., (Darley, C.J., Stephen and 
Cohen, JJ.) 

CROSS ACTION. 

Plea of 
' See Practice — Pleading, 

Costs in 
See Costs — Cross action, 

CROWN. 

Contract made with 
See Contract. 

CROWN GRANT. 
Ruads 

See Land Transfer. 

Babby V, Inhabitants Waibau Road 
DisTBiCT, 16 N.Z.L.R. 12. 

CROWN. 

Iherogative right of to payment of 
debt in insolvent estate in priority to 
other creditors 

See Bankruptcy — Proof of debt. 

In re Batnes, Ex parte Attobney- 
Genebal, 9 Q.L.J. 33. 

Right of to dismiss servants at pleasure 

See Civil Service. 

CROWN LANDS. 

Dam—TVater Rights Act of 1896 — 

As to grant of water right being pre- 

judicial to rights of third parties 

See In re New Zeai4And Land Associa- 
tion, Ltd., 8 L.C.C. (N.S.W.) 132. 

Exemption of from Building By-laws 

See Local Government — Croicn 
Property, 

Perpetual lease — Change to license — . 
The Mining Act, 1891, s, 220. 

See Mining — Special claim . 

In re McKenzie, Ex parte Tubnbull, 
16N.Z.LR. 291 

Power of Land Appeal Court to state 
case for opinion of Supreme Court 
See Rabbits. 

Rabbit fence — Proclamation of infested 
district under The Rabbit Act, 1890 — 
Proof of proclamation — Notice of in- 
tention to make proclamation 

See Rabbits. 

McGbegob v. Austbalian Mobtoage 
Land and Finance Co., 15 W.N. 
(N.S.W.) 128. 
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Applicant for Selection. 
Assessors. 
Bona Fides. 
Conditional Purchase 

See also Transfer of Selection, infra 
Homestead Selection. 
Improvements 

See also Rents infra. 
Land Appeal Court. 
LAND APPEAL COURT CASES 

See infrii Col. 91. 
Non-Performance of Conditions. 
Prohibition to Land Board or Minister 

See also Reference by Minister, infra. 
Reference by Minister. 
Rents. 
Reserve. 
Timber. 
Transfer. 

[Queensland.] —Applicant for Selection — 

"Agent, trustee or servant ^^ applying to select 
land— Onus of proof of disability of applicant — 
Absence of evidence of disability — Croion Lands 
Act of 1884 (48 Fie, No. 28). ss. 26, 48, 49.— 
The onus of proving that an applicant for land 
under The Crown Lands Act of 1884 is '* an 
agent, servant or trustee of or for any other 
persons " within the meaning of s. 48 lies oh 
the person impeaching the application. Where 
an applicant for land has stated on oath that he 
is not such an agent, servant or trustee, the 
Commissioner, the Land Board or the Supreme 
Court cannot, in the absence of evidence nega- 
tiving his statement, refuse his application on 
the sole ground of their disbelief of that state- 
ment. Quarrell's Appeal, 8 Q.L.J. 120. 
(Cooper, Real and Power, JJ.) 

[Queensland.] — AssessoFS — Payment of — 
Croum Lands Act of 1884 (48 Vic, No. 28), s. 21. 
—Semble, that assessors sitting with a judge 
under s. 21 of The Crown Lands Act of 1884, 
should be paid by the State and not by the 
parties. Re Thargomindah, Re Norley, Re 
Dynevob Downs, Re Bingara. (Cooper and Real, 
JJ.), The Court has no power to make an order 
as to the payments of the costs of such assessors. 
lb. 9 Q.L.J. (N.C.) 26. (Real J.) 

[New South Wales.]— Bona Fides — Settle- 
ment lease — Crown Lands Act of 1885, s. 42. — As 
to satisfaction of local Land Board as to bona fides 
of applicant. Ex parte Campbell, 14 W.N. 
(N.S.W.) 144. (Owen, G.B. Simpson and Cohen, 
JJ.) 

[New South Wales.] — Conditional pur- 
chase — Bona fides — Res judicata— Form of dec- 
laration of applicant— Ultra tires — Crown Lands 
Act of 1884, ss. 20, 26 — Crown Lands Act of 
1689, s. 13. - Although the question, whether the 
applicant for a xiondltional purchase has applied 
for the land solely for his own use and benefit, 
is determined by the Local Land Board on the 
confirmation of the application, that does not 
prevent the Minister afterwards referring thai 
question again to the Land Board. The form of 



declaration by the applicant for a conditional 
purchase (Form 8) prescribed by the Regulations 
of the 2nd December, 1889, which requires an 
answer to the question "Do you intend to use 
the land now applied for solely for your own use 
and benefit ? " is not ultra vires. Ex parte 
Harper, 19 N.S.W.L.R. (L.) 133. 14 W.N. 
(N.S.W.) 194. (Darley, C.J., G. B. Simpson and 
Cohen, JJ.) 

[New South Wales.] —Conditional Pur- 
chase — Applicant for settlement lease — Preferent 
right — Reservation — Crown Lands Act of 1889, s. 
39 — Crown Lands Act of 1895, ss. 11, 47. — Under 
s. 11 of The Crown Lands Act of 1895, a person 
cannot apply for an additional conditional pur- 
chase of land which is not otherwise open for 
conditional purchase. That section does not 
give an applicant for an additional conditional 
purchase a preferent right as against an appli- 
cant for a settlement lease. A reservation made 
by notification under s. 39 of The Crown Lands 
Act of 1889, which " temporarily reserved and 
exempted from sale or lease other than settle- 
ment lease " certain land. Held, a good reser- 
vation. Minister for Lands v. Nelson, 19 
N.S.W.L.R. (L.) 17, 14 W.N. (N.S.W.) 137. 
(Darley, C.J., Stephen and Cohen, JJ.) 

[New South Wales.] — Homestead selection 
Application — Crown Lands Act of 1885. s. 14, 
Reg. 49. — An application for a homestead 
selection may include two or more blocks. Such 
application need not be accompanied by a deposit 
of one half year's rent on each block, but only 
the half ^year's rent on the block requiring the 
largest deposit. Reg. 49 is not ultra vires. 
Bolder v. Minister for Tjands, 19 N.S.W.L.R. 
(L.) 276, 15 W.N. (N.S.W.) 54. (Darley, C.J., 
Cohen and A. H. Simpson, JJ.) 

[New South Wales.] — ImproTements — 
Rabbit-proof fence — Contribution — RabbH Act of 
1890, s. 20. — D. & Co. erected a fence and served 
a notice of demand on the then registered holders 
of an adjoining run for the payment of half the 
cost of making the fence rabbit-proof under s. 
20, and took certain proceedings to enforce that 
demand, which were subsequently abandoned. 
I'he run afterwards changed hands, and H., C. & 
Co. ultimately became the registered owners of 
the run. Held, that H. C. & Co. could not be 
made personally liable to pay half the cost of 
making the fence rabbit-proof. Hill, Clark & 
Co. V. Daloety & Co., 15 W.N. (N.S.W.) 60. 
(Stephen and Cohen, JJ.) 

[New South Wales.] — Non-performanoe of 
Conditions— Compiatnt — Who may lay — Inter- 
est on land — Occupation licensee — Croion Lands 
Act, 1884, •. 14 (5)— 39 Vw.., No. 13, s. 25— Reg. m, 
— An occupation licensee has such an interest in a 
conditional purchase upon the resumed area of 
which he is such licensee as to entitle him to 
lay a complaint against the conditional pur- 
chaser charging him with n on -performance of 
the conditions of fencing and re;:idence. Patrick 
V. Johnson, 15 W.N. (N.S.W.) 92. (Stephen and 
G. B. Simpson, JJ.) 

[New South Wales.] — Land Appeal Court 
— Appeal from Land Board — Re-hearing. — The 
Land Appeal Court on an appeal from the Land 
Board, having fresh evidence before them, said 
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in dismissing the appeal, ** We have considered 
the evidence in this case as it came before the 
Board, and in the light of the fresh evidence 
taken before this Court, we find onrselves rniable 
to say that the Board's finding is one which 
reasonable men should not have arrived at." It 
was contended that the matter was a rehearing, 
and that they were bound to consider the case 
independently of the finding of the Board, and 
that they, in so finding, had acted on a wrong 
principle. Held, that the decision of the Land 
Appeal Court meant nothing more than that they 
thought the finding of the Board was right, and, 
therefore, it was not shewn that they had acted 
on a wrong principle. Kx parte FneLDiNo, 15 
W.N. (N.S.W.) 45. (Stephen and Cohen, JJ.) 

[New South Wales.] — PFohibition to Land 
Board of Hinister — Crown Lands Act — Local 
Land Board — Minister for Lands. — The Land 
Board held an enquiry on the reference of the 
Minister for Lands as to whether any evidence 
given on oath by a selector in connection with 
his conditional purchase had, within the mcin- 
ing of s. 135 of The Crown Lands Act of 1884, 
been given for the purpose of misleading any 
officer, &d., or had wilfully misrepresented facts, 
and the Board found against the selector. Held, 
on an application for a prohibition to the Board 
and to the Minister, that a prohibition would 
not lie to the Board, because, so far as its 
functions were concerned, they were at an end, 
and there was nothing to prohibit ; nor would it 
lie to the Minister, as he was not a Court. Ex 
parte Bennett, 19 N.S.W.L.R. (L.) 139, 14 
W.N. (N.S.W.) 196. (Darley, C.J., G. B. Simpson 
and Cohen, JJ.) 

[New South Wales.] — Rofereiico by the 
MinisteF to the Land Court — Appraisement of 
the value of conditional purchase in special area 
— Crown Lands Act of 1889, s. 6 — Crown Lands 
Act of 1895, ss. 36, 59. The holder of a con- 
ditional purchase in a special area applied to the 
Land Board under s. 36 of the Act of 1895 to 
have bis conditional purchase valued in accor- 
dance with 8. 6 of the Act of 1889. The Land 
Board appraised the value, and that appraise- 
ment was not appealed against, but was accepted 
by the Minister. About two years afterwards 
the Minister, purporting to act under s. 59 of the 
Act of 1895, referred the matter to the Land 
Court. Held, that inasmuch as s. 6 of the Act of 
1889 provides that a reference to the Land Court 
must be made within one month from the receipt 
of the appraisement, the Minister had no power 
to refer it under s. 59. (A. H. Simpson and 
Stephen, JJ.) Semble (per Stephen, J.) The 
Minister, having accepted the appraisement, 
was estopped from referring it to the Land Court. 
Ex parte Simpson, 15 W.N. (N.S.W.) 10. 

[New South Wales.] — Reference by Minis- 
ter to Land Board — Forfeiture — *• Evidence 
given for the purpose of misleading any officer, 
authority or person ^^ — ** Such evidence wilfully 
misrepresents facts " — Cro^on Lands Act of 1884, 
ss. 20, 135. — The Minister for Lands under s. 20 
referred to the Laud Board the question whether 
a selector had " given evidence on oath for the 
purpose of misleading any ofiicer, authority or 
person in the exercise of his duty " in the terms 
of s. 135. Held, that he had power to make the 



reference under s. 20, and that apart from any 
reference by him the Land Board would have- 
had jurisdiction under s. 135 to entertain the 
enquiry. The words in s. 135, *' officer, authority 
or person " do not include the Land Board. (Per 
Stephen, J. ; A. H. Simpson, J., dissentUnte.f- 
The words " such evidence" in the expression, 
" or that any such evidence wilfully misrepre- 
sents facts " in s. 135 mean evidence on oath, 
and do not mean evidence given for the purpose 
of misleading any officer, &c. Ex parte Smith, 
15 W.N. (N.S.W.) 12. (Stephen and A. H. 
Simpson, JJ.) 

[New South Wales.] — Reference by Minis- 
ter — Forfeiture — Lapse — Voidance — Crown 
Lands Act of 1884 (48 Vic. No. 18), ss. 13, 14, 20, 
39. — Questions of *♦ lapse," " voidance," and 
" forfeiture," which the Minister may refer to 
the Land Board under s. 20 of the Crown Lands 
Act of 1884, are questions of fact to be deter- 
mined by the Boird after a trial under s. 14. 
Upon the questions of fact being determined by 
the Board, the responsibility of determining 
whether the land shall be forfeited for non- 
compliance with conditions rests with the 
Minister; and this whether the land has been 
taken up prior to the Crown Lands Act of 1884, 
or not. Decision of the Full Court (Darley,. 
C.J., and Cohen, J. ; Manning?, J., dissentiente} 
reversed; decree of Owen, C.J. in Eq., restored. 
Attorney-General v. Walters, 19 N.S.W.L.R. 
(E.) 64, 15 W.N. (N.S.W.) 17. (Privy Council). 

[New South Wales.] — Reference by the 
Minister — Jurisdiction of the Land Appeal 
Court — Crown Lands Act of 1895, s. 59. — The 
Local Land Board decided that certain improve- 
ments on land which had been withdrawn from 
a pastoral holding belonged to the pastoral 
lessees, and the Minister, under s. 59, referred 
their decision to the Land Appeal Court on the 
ground that the interests of the Crown were 
injuriously affected by their decision. When the 
matter came before the Land Appeal Court, they 
held that, as the Crown had called no evidence 
to sho^v that the interests of the Crown wer& 
injuriously affected by that decision, they had 
no jurisdiction to entertain the reference. Held, 
that the Land Appeal Court h<id jurisdiction to 
entertain the reference. Minister for Lands v. 
Watt and Gilchrist. 19 N.S.W.L.R. (L.) 258, 15^ 
W.N. (N.S.W.) 65. (Darley, L.J., Cohen and A. 
H. Simpson, JJ.) 

[New South Wales.]— Reference by Minister^ 

— Jurisdiction of Land Appeal Court to enquire 
into bona jides on application for certificate of 
conformity — Prohibition. — On an application 
by a selector for a certificate of conformity 
under s. 36, the Land Board adjourned the 
application for thepurpose of enquiring into the 
bona fides of the selector, and having talren 
evidence on that question recommended thai 
the selection should be forfeited, and the Court 
granted a prohibition to restrain any pre* 
ceedings upon it on the ground that they had 
no power to enter upon the enquiry as to the 
bona fides ot the selector. The Minister subse- 
quently referred to the Land Board the question 
whether any evidence had been given for the 
purpose of misleading any officer, etc., or wilfully 
misrepresented facts. The selector applied for a. 
prohibition on the ground that the refereoee 
referred the question whether any evidence had 
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been given for tlie purpose of misleading tasj 
any officer, etc., on liie question of bona fides on 
the previous enquiry, which they had no juris- 
•diction to entertain. Held, that, though the 
B«Mrd would have no jurisdiction to entertain 
the reference if it related to the evidence on the 
•question of hcma fides, the Court could not grant 
a prohibition to the Land Board because it could 
not see that the reference related to that evidence. 
Ex parte Smith, 15 W.N. (N.S.W.) 12. (Stephen 
^joA A. H. Simpson, JJ.) 

[New Soxrra Wauss.] — Reference by M inivtoP 

— *' Rights t interests, &r revenues of the Crown ** 
Crown Lands Act of 1884, s. 20 — Crown Lands 
Act of 1895, f. 59.— The Minister referred a 
^nestioD of forfeiture to the Land Board, under 
8. 20 of the Crown Lands Act of 1884, and the 
Board decided against the Grown, and there was 
no appeal against its decision. Subsequently he 
referred the Board's decision to the Land Appeal 
Cwsjtt, porpoxting to act under s. 59 of the 
Crown Lands Aot of 1895. Held, that the 
deei^on being by s. 20 final, he had no power to 
refer it under s. 59. Under s. 59, the Minister 
may refer to the Land Appeal Court any decision 
of a Land Board '* whereby the rights, interests, 
or revenues of the Crown may have been 
affected." The Board having given a decision 
on the question of the forfeiture of a selection, 
held that its decision did not aifect the ** rights, 
interests, or revenues " of the Crown within 
the meaning of those words in that section. 
MiNiSTBB FOR Lands V. Chapman, 19 N.S W.L R. 
<L.) 9, 14 W N. (N S.W.) 141. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] — Rents— Reappraise- 
mentof Rent — Leasehold area — Improvements — 
Crown Lands Act of 1895, s. 9.— The Land Board, 
under s. 9 of the Act of 1895, reappraised the 
rent of a certain leasehold area on which there 
were improvements, but deferred the question 
of the ownership and value of the improvements 
The Minister notified the reappraisement in the 
Gazette. The Board subsequently found that 
the improvements belonged to the Crown, and 
assessed their annual value. Held, that the 
rent of the leasehold area having been deter- 
mined and gazetted, the rent of the improve- 
ments could not afterwards be appraised. The 

MlNISTEB FOR LaNDS V. ThE CiTY OF MELBOURNE 

Bank, Ltd., 15 W.N. (N.S.W.) 49. (G. B. 
Simpson and Cohen, JJ.) 

{Queensland.] — Rents— Assessment of pastoral 
rents — Right to depasture on resumed portion of 
run— Crown Lands Act, 1884 (48 Vic, No, 28) «. 
50. — In estimating the rent payable by a lessee 
under The Crown Lands Act of 1884, the right 
of the lessee to depasture on the resumed portion 
of the run cannot be taken into consideration. 
Re Dtnbvob Downs, Re Bingaba, 9 Q.L.J. (N.C.) 
25. (Beal, J.) 

[Queensland.] —Rent fop second period— 
Pastoral tenants — Rule for assessing rent — Maxi- 
mum and minimum rents — Crown Lands Act of 
1884 (48 Vic., No. 28), s. 30, sub-sees. 3, 4.— Held 
(reversing the decision of Cooper J., 9 Q.L.J. 55) 
that the rent payable by a pastoral tenant under 
s. 30 of The Crown Lands Act of 1884, is to be 
assessed at such a sum as a tenant might be 



reasonably expected to ctve ter Hbse boURng, 
having regard to the.leng£ of the tenure and all 
the eircumstances affecting the land. Sub-sec. 
3 of 8. 30 of The Crown X^ands Act of 1884 
applies unly to the rents for the first pmod, and., 
therefore, the maximum and minimum cents 
fixed by that sub-nection do not apply to rents 
for the second period. Re Noblet, Re Thab- 
aoMiNDAH, 9 Q.L.J. 61. (Griffith, C.J., Chubb and 
Real, JJ.) 

[New South Wales,] — ReserYe — Conditional 
purchase — Revocation of Reserve — Lands set 
apart for homestead selection — Crown Lands Act 
of 1884, 8. 102— Crown Land* Act of 1895, «. 11. 
— A certain reserve was revdced on the 9th 
January, 1897, and on the same date the lands 
within the reserve were set apart for homestead 
selection under ss. 10 and 13 of the Crown Lands 
Act of 1895. On the 11th February, H. applied 
for these lands as an additional conditional pur- 
chase. Held, that his application was good. 
The provision in s. 102 of the Crown Lands ^ot 
of 1884, which prevented the application being 
made until after the expiration of 60 days from 
the date of revocation of the reserve, was incoi- 
sistent with the provisions of s. 11 of the Crown 
Lands Act of 1895, which provided that the 
application could be made within 40 days, and, 
therefore, the latter section must be taken to 
repeal the former pro tanto. Habbington v. 
MlNISTEB fob Lands, 18 N.S.W.L.R. (L.) 418, 14 
W.N. (N.S.W.) 87. (Darley, C.J., Stephen and 
Owen, JJ.) 

[VicTOBiA.] Timber — Mining lease — Cutting 
timber on Crown lands — Land Act, 1890 (No, 
1106), s. 127. — Land included in a mining lease 
is Crown land within the meaning of a pro- 
clamation made under s. 127 of The Land Act, 
1890, prohibiting the cutting of timber of a 
particular description from the portions of 
Crown lands named in the proclamation by any 
person although duly licensed or otherwise 
authorised. Bbocklebane v. Ryan, 24 V.L.R. 
24. (A'Beckett, J.) 

[New South Wales.]— Transfer of Selection 

— Conditional purchase — Evidence — Proof of 
transfer — Estoppel. — In an action of ejectment 
to recover certain conditionally purchased land, 
a transfer by the defendant to H. was ten- 
dered and received in evidence on the proof 
of the defendant's signature, but there was 
no evidence that it had been executed in 
accordance with the provisions of the Crown 
Lands Acts, and the regulations made there- 
under. The defendant had, however, held 
out to the plaintiffs that the land had been duly 
transferred to H. Held, that he was estopped 
from calling upon the plaintiffs to prove that 
the transfer was executed in accordance with 
Crown Lands Acts and regulations. A transfer 
from H. to the plaintiffs was also tendered and 
received in evidence on proof of H.'s signature 
only, but there was no evidence that it had been 
executed in accordance with the Crown Lands 
Acts and regulations, which require that it 
should be signed in the presence of a magistrate 
or land agent, &g. Held [per Stephen and Owen, 
JJ., Darley, C.J., dissenting), that it should not 
have been received in evidence. Per Darley, 
C.J. : The signature of H. having been proved, 
the presumption was that he duly executed it by 
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signing it in the presence of a magistrate, whose 
name appeared attached to the transfer. The 
City Mutual Life Assurance Socmty v. 
Elliott, 18 N.S.W.L.R. (L.) 391, 14 W.N. 
(N.S.W.) 89. (Darley, C.J., Stephen and Owen, 
JJ.) 

CROWN LANDS. 

Land. Appeal Court Cases. 

Additional Conditional Pubchasi 
See also Abea, Maximum, infra. 

Annual Lease 

See also Priorities infra. 
Application for Selection — Amendment 

and Withdrawal. 
Area, Maximum. 
Ballot. 
Bona Fides. 
Conditional Purchase. 
Exchange of Lands. 
Homestead Selection 

See also Additional Conditional Pur- 
chase, supra — Residence, infra 

Improvements. 

Land Appeal Court. 

Priorities. 

Reference bt Minister. 

Reservation 

See also Additional Conditional Pur- 
chase, supra 
Residence 

See also Homestead Selection supra. 
Residential Lease. 
Settlement Lease 

See also Application for Selection, 
supra. 
Special Lease. 

See also Improvements supra 
Special Purchase. 
Survey. 

[New South Waler.] — Additional Con- 
ditional Pupchase — Applicant for not resident 
on basal conditional purcliase — Crown Lands Act 
of 1895, s. 11. — The mortgagee of a conditional 
purchase applied under s. 11 of the Crown Lands 
Act of 1895 for an additional conditional pur- 
chase. The applicant was not resident on the 
basal conditional purchase, but his mortgagor 
had fulfilled and was at the date of the application 
still fulfilling the condition of residence on that 
holding. Held, that the mortgagee was com- 
petent to make the application. In re King, 8 
L.C.C. (N.S.W.) 78. 

[New South Wales.] — Additional Con- 
ditional Purchase — Application for — Executors. 
— The executrix and executor under the will of 
a deceased conditional purchaser were the regis- 
tered holders of an original conditional purchase, 
and applied for an additional conditional pur- 
cha3e in respect of their holding. Held, that 
they were entitled to make the application. 
Jepson v. Kinsela, 8 L.C.C. (N.S.W.) 157. 



[New South Wales.] —Additional Con- 
ditional Purchase -Land set apart for home- 
stead selection — Reservation from sale and lease 
other than hom>estead selection — Validity of reser- 
vation — Crown Lands Act^ of 1895, s. 11. — By 
notification under s. 10 of the Act of 1895^ 
certain land was set apart for homestead selec- 
tion. At the same time the same land was by 
notification reserved under s. 39 of the Act of 
1889 from sale and lease of all kinds other than 
homestead selection. An application for an 
additional conditional purchase and lease of the 
said land was refused by the Land Board on the 
ground that the statutory right of the applicant 
was barred by the reservation of the land for 
homestead selections, although, apart from the 
notification of the reservation, the applicant 
was entitled to succeed. Held, on appeal to the 
Land Appeal Court, that the reservation was valid 
and the decision of the Land Board correct. In 
re Poole, 8 L.C.C. (N.S.W.) 36. 

[New South Wales.] — Additional Con- 
ditional Purchase and Conditional Lease — 

Homestead selection area reserved from sale and 
lease of all kinds except homestead selection — 
Crown Lands Act of 1895, s. 11. — By a reservation 
from sale and lease of all kinds except homestead 
lease, the statutory right granted to the holder 
of a conditional purchase under s. 11 of of the Act 
of 1895 to take up an additional conditional 
purchase, is barred. In re Thomas, 8 L.C.C. 
(N.S.W.) 59. 

[New South Wales.] — Annual Lease — 
Application for — Rejusal of application on ground 
of lapse of previous lease of same land. — An 
application for an annual lease cannot be refused 
on the sole ground that a former annual lease by 
the applicant of the same la^id has been declpred 
lapsed. In re Dioht, 8 L.C.C. (N.S.W) 58. 

[New South Wales.] — Application for 
Selefition-^Am^ndment of. — ^An application to 
select lands may be amended where the Board 
are satisfied as to bona-fides of the application. 
In re Reynolds, 8 L.C.C. (N.S.W.) 114. 

[New South Wales.] — Application for- 
Selection — Withdrawal of — Settlement lease. — 
An applicant for a settlement lease may be 
allowed to withdraw his application. — In re 
CuNDY, 8 L.C.C. (N.S.W.) 115. 

[New South Wales.] — Area, Maximum — 
Additional conditional purchase — Crown Lands 
Actof 1895. s. 11. — The proviso contained ins,. 
11 (c) of the Act of 1895 is not limited to the one 
transaction under a particular notification, but 
in estimating the area *' which may be added 
under that section," regard should be had to all 
applications under the section. Jackson v.. 
Comber, 8 L.C.C. (N.S.W.) 159. 

[New South Wales.] — Area, Maximum — 
Additional conditional purchase — Crown Lands 
Act of 1895, 8. 41. — The disqualifying provisions 
of section 41 so far as concern conditional pur- 
chases apply only to original conditional pur- 
chases applied for after the passing of the 1895 
Act. In re Beynolds, 8 L.C.C. (N.S.W.) 114. 

[New South Wales.] — Area, Maximum — 
Conditional purchase. — The holder of a full are& 
(640 acres) of conditionally purchased land 
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applied for an original conditional purchase and 
associated conditional lease in the same division. 
Held, that the application conld not be granted. 
In re Mead, 8 L.C.C. (N.S.W.) 102. 

[New South Wales.] — Ballot — Irregularity 
— Waiver of. — A land agent in conducting a 
ballot omitted to comply with the Regulations 
relating to the drawing of the ballot. It 
appeared that all the ballotters were satisfied 
with the way in which the ballot was taken. Heldy 
that the irregularity had been waived. In re 
McFeteidob, 8 L.C.C. (N.S.W.) 104. 

Bona Fides. — As to bona fides of applications 
to select land, see — 

In re Benson, 8 L.C.C. (N.S.W.) 113. 

Minister fob Lands v. Roberts, 8 
L.C.C. (N.S.W.) 68. 

Neild V. Jeffeby, 8L.C.C. (N.S.W.) 151. 

In re Perrottbt, In re Bank of New 
South Wales, 8 L.C.C. (N.S.W.) 74. 

In re Quarman, 8 L.C.C. (N.S.W.) 60. 

[New South Wales.1 — Conditional Lease — 
Population area — Special area, — Land in respect 
of which an application for a conditional lease 
was made formed part of a population area, bat 
bad been proclaimed a special area under s. 18 
of the Act of 1889. The special area was then 
revoked, and the land notified as a homestead 
selection area. Held^ that the application for 
the conditional lease could be granted. In re 
Wakblin, 8 L.C.C. (N.S.W.) 150. 

[New South Wauss.] — Conditional Pup- 
chaae, Application for — As to false statement 
in evidence on application. See In re Bennett, 
8 L.C.C. (N.S.W.) 97. 

[New South Wales.] — Conditional Purchase 
Application by Minor. — ^Where the applicant for 
a conditional purchase was under 16 years 
at date of application. Held^ that the con- 
ditional purchase was voidable at the instance of 
the Crown. In re Ison, 8 L.C.C. (N.S.W.) 135. 

[Nbw South Wales.] — Exchange of Lands. 
— The relative position or distance from one 
another of lands intended to be exchanged is 
immaterial, the question of value for settlement 
purposes being the real point of consideration. 
In re Watt and Thompson, 8 L.C.C. (N.S.W.) 125. 

[New South Wales.] — Exchange of Lands 
— Crown Lands Act of 1889, s, 46 — Crovm Lands 
Act of 1897, s. 47. — Land in one Land Board 
district may be exchanged for land in another 
Land Board district. In re Burgher, 8 L.C.C. 
(N.S.W.) 87. 

[New South Wales.] — ^Homestead Selec- 
tion — Application — Two or more blocks included 
in application — Deposit — Regulation 49 — Crown 
Lands Act of 1895, s. 14. — Regulation 49 is intra 
vires, and therefore an applicant for a home- 
stead selection may include two or more blocks 
in his application if he lodge therewith a deposit 
sufficient for the survey fee and half-year's rent 
on the block requiring the largest deposit. 
Bolger t7. Bairstow, 8 L.C.C. (N.S.W.) 33. 

[New South Wales.] — Homestead Selection 
— Conversion of conditional lease into — Re- 



appraisement — Conditional Purchasers Relief Act 
of 1896. — The Conditional Purchasers Relief 
Act of 1896, is retrospective in its effect so far as ' 
regards uncompleted applications to convert con- 
ditional leases into homestead selections. The 
date to be considered on an application for con- 
version for the purposes of re-appraisement of 
the holding is the date of the application. In re 
O'Neill, 8 L.C.C. (N.S.W.) 7. 

[New South Wales.] —Homestead Selection 
— Forfeiture — Application for a second homestead 
selection of same land — Date when land becomes 
available for second application — Regulation 49. 
— Where land has been taken up as a homestead 
selection, and has been declared forfeited, and is 
again applied for under the same tenure, in con- 
sidering such application the day when the land' 
became available is the day of the original pro- 
clamation, and not the day of the forfeiture. 
In re Swaysland, 8 L.C.C. (N.S.W.) 78. 

[New South Wales.] — ImpFOvements — 
Compensation for, on withdrawal of land from 
pastoral lease — Crown Lands Act oj 1884, s. 78. 
— The measure of compensation for improve- 
ments on land withdrawn from pastoral lease 
under s. 73 of the Act of 1884 is not limited to 
the area withdrawn, but is based on the loss or 
injury which the owner sustains by such with- 
drawal to the whole lease or holding benefitted 
by such improvements. In re Rickets, 8 L.C.C. 
(N.S.W.) 142. 

[New South Wales.] — ImpFOvements — 
Fencing, contribution for — Common boundary — 
Roa4 —Scrub lease. — Two adjacent scrub leases- 
were separated by a reserved road. The holder 
of one lease claimed contribution from the other 
for a fence erected on the claimant's side of 
the road. Held, that the contribution was pay- 
able. Maidens v. Manchee, 8 L.C.C. (N.S.W.) 27. 

[New South Wales.] — Improvements — 
Fencing, Contribution to — Liability of holder of 
improvement leases and settlement leases for 
fencing— ^Crown Lands Act of 1884, s, 141. — The 
holders of improvement leases or settlement 
leases are bound to contribute towards the cost 
of fencing by an adjoining holder of a common 
boundary, irrespective of whether the person 
fencing is the holder of a conditional purchase, 
an improvement lease, or a settlement lease. 
Johnston v. Deeny, Derny v. Buckland, Cur- 
RELL V. Withers, 8 L.C.C. (N.S.W.) 8. 

[New South Wales.] — ImpFOvements — 
Fencing — Order to contribute — Transfer oj subject 
holding after order. — R. obtained under s. 141 of 
the Crown Lands Act of 1884 an order for pay- 
ment by M. of contribution towards the fencing 
of the common boundary of their holdings. 
Before the order was enforced, M. transferred to 
T. Held, that the liability to contribute did not 
run with the land, and that R. was not entitled 
to obtain under s. 141 an order for payment of 
contribution by T. Robinson v. Thompson, 8 
L.C.C. (N.S.W.) 69. 

[New South Wales.] — Improvements — 
Fencing — Right of freeholder to claim compensa- 
tion under s. 141 of the Crown Lands Act of 1884. 
— Held, that a freeholder can, under s. 141 of 
The Crown Lands Act of 1884, recover contribu- 
tion from an adjoining conditional purchaser 
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tonmrds the eo«t of fencing erected on their 

common boandsry. SLyax v, Thb Scottish 

AoevBALiAN Ivmsfswan Co., Ltd., 8 L.O.G. 
(N.S.W.) 79. 

[N«w South Wales.] — Improvemeiitt — 
JtabbU fencing — A ccepted boundary . — Where 
there was no proof that a rabbit-proof fence was 
erected on the true common boundary of adjoin- 
ing rans, Held^ that application for oontribution 
nnwtfaiL Mobbib v, KiiiOOUB, 8 L.G.C. (N.S.W.) 
188. 

[New South Walbs.] — ImproTemeiitt — 
Rabbit Fence — Oroupinj^ — Rabbit Act of 1890, s. 
17. — " Grouping " within the meaning of s. 17 
ol the Babbit Act of 1890 must be the act of the 
owners of adjoining holdings intended to be 
grouped. The fact that leases are enclosed by a 
ring fence erected by different holders does not 
raise a presumption of an intention of '^grouping." 

AUSTBALIAM MORTOAOB LaND AND FlKANCB Go. V. 

M*GitEOOB, 8 L.G.a (N.S.W.) 20. 

[New South Wales.] — ImpFOYementB — 
Rabbit fence — Liability to coniribvXe to rabbit 
fence — Proof of notice of demand — Proof that 
district rabbit infested. — On the hearing of a 
claim for contribution in respect of a rabbit fence 
the claimants tendered the preliminary Gazette 
notification and the Gazette proclamation 
declaring the locus in quo of the claim to be a 
rabbit infested district, but did not offer any 
eYideoce as to the intermediate publication of 
the notification in a local paper. No evidence 
being offered in rebuttal, held^ following the 
maxim "Omnia praesumuntur rite esse acta," 
that such publication should be presumed to have 
been performed. Australian Land and Mobt- 
OAOE Co. V. Haile, 8 L.C.C. 16. Same v. 
McGbegor, 8 L.G.C. (N.S.W.) 20. 

[New South Wales.] — LnproYements — 
Rabbit fence — Notice of demand for contribiUion 
Gazette notice — Rabbit Act, »». 22, 43. — A notice 
to appear on the hearing of a claim for contri- 
bution to a rabbit fence which is addressed to the 
person sought to be charged and published in the 
Gazette and a local newspaper, is not a notice 
of demand on such person to pay the amount of 
contribution. Austbalian Moktoaob Land and 
Finance Co., Ltd , v. McGbeoob, 8 L.C C. 
(N.S.W.) 20. 

[New South Wales.] — ImppoYements — 
Rabbit fence —Rabbit Act, s. 14. — Section 14 of 
the Babbit Act is not retrospective, and where a 
claim was made in respect of a homestead lease 
in existence before that Act came into operation. 
Held^ that the claim must fail. Hall v. Union 
Bane of Australia, Ltd., 8 L.C.C. (N.S.W.) 164. 

[New South Wales.] — ImpFOYementB — Im- 
provement purchase application by virtue of 
improvements, made and withdrawn — Right of 
Crown to improvements. — See In re Gilchrist, 
8 L.C.C. (N.S.W.) 67. 

[New South Wales.] — ImpFOYementB — 
Ownership ad medium filum — Settlement lease. — 
The doctrine of ad medium filum ownership 
does not apply to the holder of a settlement 
lease with respect to a non-navigable non -tidal 
stream. The presumption of such an ownership 



is only raised in connection with and lor tha 
benefit of an estate of freehold. Morris v. 
KaoouB, 8 L.C.C. (N.S.W.) 1. 

[Nsw South Walbs.] — I my wrrementi — 

Series of conditional purchases. — If one of a 
series of conditional purchases is insufficiently 
improved, and there is no surplus value A 
improvements on the whole series, no portion of 
the improvements upon any, or all other mem- 
bers of the same series, can be utilised to satisfy 
the requirements of the Act. In re Cheshiiub, 
8 L.aC. (N.S.W.) 121. 

[New South Wales]— ImpFOYementB — Land 

affected by — Crown Lands Act of 1888, s. 4. — 
Where the holder of an additional conditional 
purchase has obtr^ined permission to substitute 
improvements in lieu of fencing, Held; that in 
estimating the value of such improvements, the 
word *' lands " in s. 4 of The Crown Lands 
Further Amendment Act of 1888 mean and 
include only the land embraced by the series, 
and not other adjoining lands held by the owner 
of the series and served by the improvement. 
In re The Australian Mutual Provident 
Society, 8 L.C.C. (N.S.W.) 39. 

[Nbw South Wales.] — ImpFOYementB — 

Value — Coat— Crown Landx Act of 1888 (52 Vic. 
No. 7), s. 4.— The value, under s. 4 of the Crown 
Lands Further Amendment Act of 1888, of 
improvements upon a holding is not limited to the 
cost of such improvements. In re Australian 
Mutual Provident Society, 8 L.C.C. (N.S.W.) 
39. 

[New South Wales.] — ImpFOYementB — 
Value — Special lease — Capital or rental value. — 
A special lessee must pay the capital and not 
the rental value of improvements included in his 
lease. Boyton v. Booth, 8 L.C.C. (N.S.W.) 82. 

[New South Wales.] — Land Appeal Court 

— Appeal from — Practice Decision given by 

Land Board in accordance with direction of Laiid 
Appeal Court under authority of higher court. — 
The exercise of the powers of the Lund Appeal 
Court cannot be called in question by an appeal 
to such Court from a decision given by a Land 
Board bv direction of the Court, where such 
direction is given on the authority of a higher 
Court. Garnbey v. Flood's Executors, 8 L.C.C. 
(N.S.W.) 7L 

[New South Wales.] — Land Appeal Coart — 
PFactice — Notice of motion — Grounds of Appeal 
— Rules of Court Nos. 36, 37. — The grounds on 
which a notice of motion is based should appear 
in the notice of motion. It is not sufficient to 
include them by reference in the notice of motion 
to an affidavit in which they are set out. Murpht 
V. Press, 8 L.C.C. (N.S.W.) 52. 

[New South Wales.] — Land Appeal Coopt— 
Ppactice — Points taken before but not decided by 
Land Board. — On an appeal from a Land Board 
to the Land Appeal Court, the appellant may raise 
points taken before, but not decided by the Land 
Board. Australian Mortoaoe and Finance Co., 
Ltd., V. Haile, 8 L.C.C. (N.S.W.) 16. Samb t?. 
McGregor, 8 L.C.C. (N.S.W.) 20. 

[New South Wales.] — PrioFitieB — Annual 
lea^e — Preferential occupation license. — By pro- 
clamation an area of land was withdrawn from 
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pastoral lease, the withdrawal being declared to 
date from 5th ^foyember, 1897. The pastoral 
lease had in 1895 been extended to 1900. On 11th 
December, 1897, B., the pastoral lessee, applied 
for a preferential occupation license of the land, 
and by Executive minute on 9th January, 1898, 
the land was granted to B. as a preferential occu- 
pation license. On 8th December, 1897, O. had 
applied for an annual lease of part of the land, 
which application the Board recommended for 
refusal, on the ground that R. held the land under 
his preferential license. Held, that the Board 
should have recommended the granting of the 
annual lease. Gibbes v. Beveridge, 8 L.C.C. 
(N.S.W.) 61. 

[New South Wales.] — Priorities — Procla- 
mation, Revocation of — Homestead selection — 
Leasehold area — Resumed area, — On 23rd April 
a leasehold area was proclaimed to be a special 
area, and on the same day was declared a resumed 
area, and a note to the proclamation stated that 
the special area was about to be made available 
for homestead selection. On 27th April the 
lands wpre included in a notification of home- 
stead selections, which specified June 23rd as the 
date when the blocks would be open to home- 
stead selection. On 5th May appellant lodged 
an application for a conditional purchase. Held, 
that the application should be granted. In re 
Nestrom, 8 L.C.C. (N.S.W.) 110. 

[New South Wales.] — Reference by Minister 
—Where a reference by the Minister was been 
abandoned, the Court declined to treat the 
application as a reference by the Board, and 
ordered the reference to be struck out. In re 
Pbiddlb, 8 L.C.C. (N.S.W.) 108. 

[New South Wales.] —Reference by Minister 
Failure to state grounds of reference — Crown 
Lands Act of 1895> s. 59. A reference by the 
Minister to the Land Appeal Court should state 
definitely under which of the reasons in s. 59 of 
the Crown Lands Act of 1895 the reference is 
made. In re Atkinson, 8 L.C.C. (N.S.W.) 31. 

[New South Wales.] —Reference by Minister 
Recommendation of Board not binding on Minister 
— Crown Lands Act of 1896, s. 59. — The Minister 
has power under s. 59 of the Act of 1895 to make 
a reference against a recommendation of a Local 
Land Board even though he has a discretionary 
power to refuse to carry out such recommenda- 
tion. In re Millie to Woolahra Stock Routr, 
8 L.C.C. (N.S.W.) 12. 

[New South Wales.] — Reference by Minister 
— WitJidrawal of. — A reference by the Minister 
was allowed to be withdrawn without prejudice 
to his right to make an amended reference. — In 
re IsoN, 8 L.C.C. (N.S.W.) 125. 

[New South Wales.] —Reservation — Water 
reserve — Motive for reservation. — The acts of the 
Executive cannot be challenged in the Land 
Appeal Court. Where a reservation has been 
legally made that Court cannot inquire into the 
motives of the Executive in making such reser- 
vation. In re Coe, 8 L.C.C. (N.S.W.) 86. 

Residence — Failure to reside. — ^For instances 

in which the residence was held insufficient, see 

In re Duncombe, 8 L.C.C. (N.S.W.) 120. 

In re Stewart, 8 L.C.C. (N.S.W.) 161. 

In re Winpus, In re Pabkeb, 8 L.C.C. 

(N.S.W.) 54. 



[New South Wales.] — Residence — Failure 
to reside — Waiver to forfeiture^- Innocent pur- 
cliase, — As to the effect of forfeitures of a holding; 
which have been subsequently waived, on the 
title of an innocent purchase of the holding, see 
In re Ward, 8 L.C.C. (N.S.W.) 88. 

[New South Wales.] — Residence — Home- 
stead selection — Dwelling house across the com- 
mon boundary of two selections — Crown Lands 
Act of 1895, s. 15. — Where a dwelling-house had 
been erected across the common boundary of two 
homestead selections, so that each selector could 
reside in the part of the house within his own 
selection. Held, that there was no compliance 
with the provisions as to residence of s. 15 of 
the Crown Lands Act of 1895. In re Brown, 8 
L.C.C. (N.S.W.) 30. 

[New South Wales.] — Residence — Home- 
stead selection — House erected across common 
boundary — Husband and wife. — A husband and 
wife who were the holders in their own and 
separate rights of adjoining homestead leases, 
erected a house across the common boundary of 
their respective leases, and resided therein for 
the statutory period. He^d, that the residence 
was good. In re Murray, 8 L.C.C. (N.S.W.) 166. 

[New South Wales.] — Residence — Settle- 
ment lease. — A brother and sister took up 
adjoining settlement leases and erected a dwelling- 
house across the common boundary line, so that 
each could reside in the portion of the house on 
his or her land. Held, that the condition of 
residence was being complied with. In re Evillb, 
8 L.C.C. (N.S.W.) 140. 

[New South Wales.] — Settlement Lease — 
Crown Lands Act of 1884, s 20. — The provisions 
of Section 20 of the Crown Lands Act of 1884 
apply to settlement leased. In re Vkech, 8 
L.C.C. (N.S.W.) 106. 

[New South Wales.] — Settlement Lease — 
Application for — Spinster engaged to be married 
to holder of adjacent settlement lease. — The 
intended marriage of an applicant spinster with 
the holder of an adjacent existing settlement 
lease. Held, no disability to apply for a settlement 
lease. In m Kelly, 8 L.C.C. (N.S.W.) 142. 

[New South Wales.] — Special Lease for 
Jetty — Rights of adjoining proprietors — Naviga- 
tion — Crown Lands Act of 1884, «. 89. See Holt 
V. Press, Murphy v. Press, 8 L.C.C. (N.S.W.) 
136. 

[New South Wales.] — Special Leaae— Appli- 
cation for — Objector — Adjoining Proprietor — 
Crown Lands Act of 1884, s. 89. — The word 
** adjoining" in s. 89 of the Act of 1884 does not 
mean contiguous. An adjoininp; proprietor is 
the holder of adjacent lands under any tenure. 
MuRPHT v. Press, 8 L.C.C. (N.S.W.) 52. 

[New South Wales.] — Special Purchase — 
Right of adjoining owner to object to application 
— Crown Lands Act of 1884, s. 66. — On an appli- 
cation under s. 66 of the Crown Lands Act of 
1884 for a special purchase, the owner of 
adjoining land has no locus standi to object to 
the application. D'Arcy v. Ritchie, 8 L.C.C. 
(N.S.W.) 11. 

[New South Wales.] —Survey —Proo/ that 
same has been made — Crown Lands Act of 1889, 
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CROWN LANDS— Contiiiugd. 

8. 18. — The onus of proof that a portion of land 
is not surve^d rests with the applicant. In re 
Gordon, 8 L.C.C. (N.S.W.) 117, 119. 

[New South Wales.] — Resideiitial Lease— 
Reserve for bxisiness or residence under Mining 
Act of 1874. — A reserve from occupation for 
residence or business under the Mining Act of 
1874 does not debar the land from residential 
lease under the Crown Lands Acts. Inre Stone, 
8 L.C.C. (N.S.W.) 127. 

CURATOR OP INTESTATE ESTATES. 

[Victoria.] — Attachment of DehtB^Admini- 
Htratiun and Probate Act 1890 (No. 1060), Part 
IF.— Money received by the Curator as part of 
estate of a deceased person which the Curator is 
administering cannot be attached. Ballhausem 
V. Mitchell (Curator of Estate of Deceased 
Persons, Garnishee), 23 V.L.B. 629, 19 A.L.T. 
218, 4 A.L.B. 99. (Madden, C.J., Williams and 
Holroyd, JJ.) 

CUSTODY. 

Of children 

See Divorce. 

Of infant — Right of fatlier to — Mis- 
conduct 

See Infant. 

Teppa v. Teppa, 8 Q.L.J. (N.C.) 109. 

CUSTOMS. 

[New Zealand.]— Machinery — Exemption of 
from duty — Forged shoes and dies —Crushing of 
ore — The Ctutoms and Exci»e Duties Act^ 1895,' 
Schedules A and B.— Forged shoes and dies used 
in gold mines as part of the machinery required 
for crushing the ore are not machinery for gold- 
saving purposes and processes within the mean- 
ing of Class XII. of Schedule B in The Customs 
and Excise Duties Act, 1895, and are not, 
therefore exempt from the payment of duty. 
Chambers r. The Collector of Customs, 16 
N.Z.L.R. 66. (Conolly, J.) 

[New Zealand.] — New Tea T^niy-^Exporta- 
tion with drawback, and Reimportation — Evasion 
of Statxae ' The Crown Suitn Act, imi— The 
Customs Laws Consolidation Act, 1882, s. 146. — 
On the imposition of a reduced tea duty, a 
holder may ship, export, and land tea at the 
place for which it is entered outwards — thus 
obtaining a drawback of the duty — and then 
reimport, paying the reduced duty, so long as 
the tea is actually landed at the place for which 
it is so entered outwards. . B. v. Mackerras, 16 
N.Z.L.R. 677. (Pennefather, J.) 

[New Zealand.]— Printing Machine — The 
Linotype Machine — Duty Payable — The Customs 
and Excise Duties Act, 1895 » Schedule A, Class XIL 
— A machine for setting up matrices and there- 
from casting stereotypes, and afterwards distribu- 
ting the matrices, is a printing-machine, and is 
liable to a duty of £5 per cent, ad valorem only, 
under the head "Printing machines and presses," 
specified in Class Xlli, Schedule A to The 
Customs and Excise Duties Act, 1895." Brett 
V. The Collector of Customs, 16 N.Z.L.B. 84. 
(Conolly, J.) 



[Victoria.] — ** Quaker Oats *' — Customs 
duties — Substitute for known dutiable article — 
Opinion of Commissioner— Order directing duty to 
be charged to be in writing— Jurisdiction of 
Court to review— Customs and Excise Duties 
Act, 1890 (No. 1087), s. 5— Customs Act, 1890 
(No. 1161), s. 2.— "Quaker Oats" held to be 
subject to same duty as oatmeal. An article 
may be a substitute for a known dutiable article 
although the former is not applicable to all the 
uses of, and its price is higher than that of, the 
latter. Section 2 of Act No. 1161 has the effect 
of giving a right to review, in a Court of law, an 
order made by the Commissioner under s. 5 of 
Act No. 1087. Such an order by the Com- 
missioner must be in writing, and does not 
impose a duty on any article imported before 
it is written. Achrson v. Wollabton, 19 A.L.T. 
167, 4 A.L.B. 27. (Madden, C.J.) 

DAMAGES. 

Breach of contract 
See Vendor and Purchaser. 

Contract — Breach by one party, res- 
rmion by tlie otiier — Damaffes awarded 
to each 
See Contract. 

Sim v. Smyth, 16 N.Z.L.R. 35. 

For death by accident 

See Deaths by Accident Com- 
pensation Act. 

In divorce 
See Divorce. 

Recovery of^ for injuries by dog 
See Dogs. 

Warranty of aiUJiority by agent 
See Principal and Agent — War- 
ranty of autliority, 

Wj'ongful disniisml 
See Civil Service. 
Se*: Master and Servant. 

DATE. 

Of surreiuier of license of special claim 
See Mining — Special claim. 

DEATHS BY ACCIDENT COMPEN- 
SATION ACT, 1880. 

Accident in a mine 
See Mining. 

[New Zealand.] — Damages — Deduction from 
— Pecuniary Benefit resulting from Death — 
Charitable Fund — Deaths by Accident Com- 
pensation Act 1880. — In an action under The 
Deaths by Accident Compensation Act, 1880, a 
pecuniary benefit to those for whom the action is 
brought, connected with the death in respect of 
which the action is brought, can only be taken 
into account in mitigation of damages where 
such benefit is in a legal sense the result of 
the death, as where property comes into 
possession of a family at the death of the parent. 
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DEATHS BY ACCIDENT COMPENSATION 
ACT, ISSO— Continued, 

acquired or accroing by the death of a parent. 
{Per Prendergast, C.J.» in the Supreme Court, 
and per ConoUy, J., in the Court of Appeal). — 
The estimate of the value of any such pecuniary 
benefit must be made according to the facts 
existing at the date of the death. Neither the 
probability, at the time of the death, that a fund 
will be raised by public subscription for the 
benefit of the families of a number of men 
killed by an accident, nor the facts that since 
the death and before action brought such a fund 
has been raised, and that since action brought a 
more or less definite trust of the fund has been 
created, under which those for whom the action 
is brought will, in all probability, participate 
(though at the discretion of the trustee), are fit 
subjects for the consideration of the jury in 
estimating the damages to be allowed to the 
family of a person killed. Thb Qreymoxtth- 
PoiNT Elizabhth Bailwat and Coal Company v. 
McIvoB, 16 N.Z.L.B. 258. (Williams, ConoUy 
and Edwards, JJ.) 

DEBENTURE HOLDERS. 

Funds heUmgimi to — Costs of winding 
lip out of 

See Company — Wi7ulin{/-up, 

Priorities between debenture -holders 
and execution creditors 

See Company — Debentures, 

DEBTS. 

Direction to pay out of estate generally 
See Trust anj) Trustee — Breach 
of Trust, 

For liquor 
See Licensing Acts. 

Payment oJ\ out of life assurance 
moneys 

See Lisurance — Ldfe Assurance, 

Release of by will 

See Will — Construction. 

DECEASED PERSON. 

Sequestration of estate of 
See Bankruptcy. 

DECREE NISL 

For divorce — Amendment of — Setting 
aside of decree 

See Divorce — Practice. 

DEDICATION. 

Of road or highway 
See Road. 

DEDUCTION. 

In Land and Income Tax 
See Taxation. 



DEED. 

Interpretation of 

See Interpretation of Deed. 

DEFAMATION. 

Costs where verdict for less than £25, 
See Costs — Certificate for costs, 

[Queensland.] — Costs of defendant — No 
billJiUd—5S Vic., No. 12, «. 42.— -The defendant 
was committed for trial for defamation on the 
complaint of a private prosecator. No true bill 
was foand. On an application by the defendant 
for costs against the private prosecutor : Held, 
that the statute 53 Vic, No. 12, only entitled a 
defendant to costs when he is acquitted upon an 
information tried [s. 42 (1), (3)], and that no 
information having been filed, and consequently 
the defendant not having been tried and acquitted, 
the case did not come within the provisions of 
the statute. B. v. Tidbury, 8 Q.L.J. (N.C.) 111. 
(Chubb, J.) 

[New South Wales.] — Newspaper — Report 
of arrest — Privilege. — A newspaper is not privi- 
leged to publish an account of an arrest upon a 
criminal charge, which contains imputations of 
guilt upon the person arrested, and statements 
of matters which will be evidence when the case 
comes to be tried. But, semble, a report of the 
fact of the arrest, if accurate, and published 
without malice, would, although defamatory, be 
privileged. Kelly v. The Daily Telegraph 
Newspaper Co., 18 N.S.W.L.B. (L.) 358. (Dar- 
ley, G.J., Stephen and Cohen, JJ.) 

DEFEASANCE. 

See Bill of Sale. 

DELAY. 

See Prohibition — Delay. 

DELIVERY OF GOODS. 
After closing time 
See Factories and Shops. 

DENTIST. 

[Victoria.] — Registration — Person entitled 
to be registered — Apprenticeship outside of the 
colony^Medical Act, 1890 (No. 1118), «. 55— The 
Dentists Act, 1887 (No, 960), s. 19.— Before a 
person can be registered as a dentist under s. 55 
of The Medical Act, 1890, his apprenticeship 
must have begun six months at least before 
December 17th, 1837, and have continued until 
after that date. (Williams, A^Beckett, Hodges, 
JJ.) S. 55 of the Act applies to persons who 
have served an apprenticeship outside of Vic- 
toria. (Holroyd. J.) B. v. The Dental Board of 
Victoria, Ex parte Palm, 23 V.L.B. 377, 19 
A.L.T. 109, 3 A.L.B. 243 

DEPOSITIONS. 

Of witnesses — Filing of 

See Bankruptcy — Examination, 
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DEPUTY REGISTRAR. 

Not a solicitor in ** actual practice '* 
See Babbisteb. 

DESERTION. 

See DrvoBCB — Desertion, 

DESERTED WIVES and CHILDREN. 
See also Neglected Children. 

Affiuation. 
Maintenance. 

[Queensland.] — Afflliation —Corroboration of 
evidence of complainant — Deserted Wives and 
Children Act of 1840 (4 Vic, No. 6), «. 8.— Where, 
on a complaint under a. 8 of 4 Vio., No. 5, the 
complainant gave direct evidence of sexual 
intercourse between the months of December, 
1896, and May, 1897, and the evidence relied 
upon to corroborate her statement was that of 
her father, that some time previously defendant 
had asked him for one of his daughters, and 
that afterwards he had seen complainant with 
her ; that of another witness, who deposed that 
in November, 1896, defendant wanted to take 
one of complainant's photographs, and after- 
wards went out alone .with her at night ; and 
that of her sister, who deposed during the 
months of January and February, 1897, the 
complainant and defendant had been out alone 
at night on .a lonely road in the country, this 
date being previous to that of the conception, 
and that in August, 1897, after the date of con- 
ception, she had seen defendant kissing com- 
plainant and putting his arms around her. Held, 
there was not sufficient evidence of corroboration. 
ZiMifERMAN V. Stanford, 9 Q.L.J. (N.C.) 3. 
(Paul, D.C.J.) 

[New South Wales.] — Mftintenanoe — Leaving 
wife witlumt sufficient means of support — Wife 
living apart from husband — Separation Deed — 
Deserted Wives and Children Act (4 Vie, No. 6), s. 
4. — A husband and wife lived apart from one 
another, having executed a deed of separation, 
in which the husband covenanted to pay her 15s. 
a week, and the wife covenanted not to take 
proceedings against him under the Deserted 
Wives and Children Act, so long as he fulfilled 
his covenants under the deed. After executing 
the deed he did not contribute towards her 
support, but offered to take her back to his home : 
she refused to go. Held, that she could proceed 
against him for leaving her without sufficient 
means of support. Tinker v. Tinker, 15 W.N. 
(N.S.W.) 33. (Stephen and Cohen, JJ.) 

[Queensland.] — Maintenance — Ability to 
maintain — Deserted Wives and Children Act, 
1840 (4 Vic, No. 6), ss. 2, 7, 8,— In order to 
ground an order for tnaintenance under The 
Deserted Wives and Children Act, 1840, it is 
not necessary to show that the person Against 
whom the order is sought is possessed of actual 
means, or is in receipt of wages or other income, 
but it is sufficient to show that he has the 
capacity and opportunity, if he so wish, to 
obtain such means or income. Poulsen v, 
NOBBS, 9 Q.L.J. 59. (Miller, D.C.J.) 



[Victoria.] —Maintenance — Jurisdiction of 
Justices to make Order for— Complaint by wife 
after obtaining a decree nisi for divorce — Marriage 
Act 1890 (No. 1166), ss. 42, 43, 96, 97.— A wife 
obtained a decree nisi for divorce from her hus- 
band and an order was made that she should 
have the custody of the children, but no ordei* 
for maintenance by him was made or asked for. 
Held, that justices had jurisdiction ^'under s. 
43 of The Marriage Act, 1890, on the complaint 
of the wife, to make an order on the husband tot 
the maintenance of the children. Livingstone 
V. LiviNftSTONK, 23 V.L.R. 291, 19 A.L.T. 76, 3 
A.L.R. 187. (Holroyd, J.) 

DESTITUTE PERSONS. 

[New Zealand.] —Executor of near relative 

— Order against — Evidence of assets- " Mainten- 
ance " — Teaching a trade— The Destitute Persons 
Act, 1894.— Under The Destitute Persons Act, 
1894, an order may be made against the executors 
of the father of a destitute person for the main- 
tenance of such destitute person out of the estate 
of bis deceased father, although no order has 
been made against the father himself whilst 
living. But such an order cannot be made 
without evidence that there are assets of the 
deceased father in the hands of the executors. 
Semble, That ** maintenance," within the mean- 
ing of the above Act, includes teaching, and an 
order may be made which will enable a destitute 
son to be taught a trade. Smiley v. Murray, 16 
N.Z.L.R. 327. (Prendergast, C.J.) 

DETENTION OF GOODS. 

See Detinue. 
See Justices. 
See Small Debts Begoyery. 

DETERMINATION. 

0/ tenancy 

See Landlord and Tenant. 

DETINUE. 

Chattels transfer 
See Bill of Sale. 

[New Zealand.]— PoBsession of Defendant — 

Detention — Evidence — Presumption — Possession 
— Title — Impounding — Pouiid Sale — Title of 
Purchaser — Proof of Establishment of Pound and 
Appointment of Poundkeeper — De facto Officer — 
The Impounding Act, 1884, Section 45. — Th« 
respondent sued the appellant in a Magistrate's 
Court for the detention of a pony. The pony 
had originally belonged to the appellant's son, 
but had been lost, and impounded, and sold at a 
pound sale, and ultimately purchased by the 
respondent. The appellant's son, finding it 
standing in a street unattended, took it home and 
put it in his father's (the appellant's) stable. The 
respondent demanded possession bf it from the 
appellant whilst it was still in the appellant's 
stable, and the appellant refused to give it up. 
At the hearing the appellant's counsel contended 
that the pony had been iil the possession of the 
appellant's son, and not of the appellant himself. 
Held, That on the evidence the Magistrate was 
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DETINUE— Continued. 

t m 

justified in fiacling, and bound to find, and the 
pony was in the possession of the appellant and 
detained by hiip. ^eldf further, that, the animal 
having been taken by the appellant's son from 
the lawful possession of the respondent (the 
plaintiff in detinue), it lay upon the appellant 
(the defendant in detinue) to show that his son 
bad a title to it at that time. Where title is 
claimed through a pound sale, it is enough if it 
Buffioiently appears from the evidence that the 
sale in question took place at a pound and was 
conducted by a person de facto acting as pound- 
keeper, and, 'apart altogether from section 45 of 
The Impounding Act, 1884, it is unnecessary to 
prove that the pound had been properly estab- 
lished as a public pound, or that the person 
acting as poundkeeper had been properly 
appointed poundkeeper. Semble^ also, that such 
matters are covered by section 45 of the Act of 
1884. Isaac v. Stevens, 16 N.Z.L.B. 161. 
j(Edwards, J.) 

DEVISE. 

See Will — Construction. 

General Devise 
See Will. 

Specific — Liabilittj of devisee in respect 
of covenant running with reversion 

See Landlord and Tenant — 

Assignment of Reversion, 

DIRECTIONS. 

Application for as to service in action 
See Pbaotige — Service, 

DIRECTOR. 

Implied authority of to contract on 
behalf of company 

See Contract — Company. 

DISCOVERY. 

Of documents 

See Practice — Discovery of Docu- 
ments, 

Order of — Costs of 
See Costs — Discovery, 

DISCRETION. 

Of Registrar to refuse registration of 
documents under Real Property Act 
See Land Transfer — Mortgage, 

DISMISSAL. 

Of civil servant 
See Civil Service. 

DISQUALIFICATION. 

By interest 
See Interest. 

Of justices 
See Justices. 



DISSOLUTION. 

Of company 
See Company. 

DISTRAINT. 

Tenant removing furniture to avoid 
See Landlord and Tenant. 

DISSOLUTION OF MARRIAGE. 
See Divorce. 

DISTRIBUTION. 

Period of, undsr will 

See Will — Construction, 

DISTRICT COURT. 

See District Courts and County 
Courts. 

Capias ad satisfaciendum — District 
Courts Actf s. 87 
See Attachment of Persons. 

DISTRICT COURTS AND COUNTY 
COURTS. 

Certificate for costs under s, 101. 
See Costs — Scale. 

Jurisdiction to try action for rates 

See Local Government — Rates. 

BoRonoH OF Granville v. Abustbono, 
18 N.S.W.L.R. (L.) 426, 14 W.N. 
. (N.S.W.) 63. 

Appeal. 
Execution 

See also Prohibition infra. 
Infant. 

See Mittimus infra. 
Jurisdiction. 
Mittimus. 
New Trial. 
Prohibition. 
Bates. 
Sebvice out of the Jubisdiciion. 

See Special Case infra. 
Special Case 

See also Bates supra. 
Verdict. 

[New South Wales.] —Appeal— iJuZe nisi-^ 
Adjournments. — In an action in the District 
Court, the verdict was entered for the defendant 
on the 14th September. The plaintiff moved 
for a rule nid to set the verdict aside within 
eight days, and the application was adjourned 
from time to time, and granted on the 18th 
October. Nothing, however, appeared in the 
rule to shew that the application had been made 
within the proper time. The Court allowed the 
rule to be amended, but said that this case 
should not be drawn into a precedent. Jonneb 
V. Hanson, 15 W.N. (N.S.W.) 46. (Stephen and 
Cohen, J J.) 
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DISTRICT COURTS AND COUNTY COURTS 
— Continued, 

[Victoria.]— Appeal— Berieir of taxation— 
Payment into Court to abide resuU of appeal — 
County Court Act, 1890 fNo. 1078), w. 133, 147. 
— An appeal to the Full Court lies from an order 
of • a ^ County Court Judge upon a review of 
taxation. A County Court Judge granted a new 
trial upon the terms, that the plaintiff should 
pay into Court the defendant's taxed costs of 
the trial. Upon taxation certain items were 
objected to as not being costs of the trial, but 
were allowed. On taxation the County Court 
Judge made an order aUowing some and dis- 
allowing others of the items objected to. Held, 
that this was not such an order as required, as a 
condition precedent to an appeal, the payment 
into Court, to abide the result of the appeal of the 
amount allowed as costs in such review. Nally 
V, Walrh, 24 V.L.R. 41, 19 A.L.T. 258, 4 A.L.R. 
12. (Madden, C.J., Holroyd and Hodges, JJ.) 

[New South Waleb.^— Execution— Seizure 
of goods by bailiff^ under fi. fa. —Horse ridden by 
debtor's servant— District Courts Act, s. 80.— In 
the execution of a writ of fi, fa. a District Court 
bailiff is entitled to seize the judgment debtor's 
horse whilst being ridden by his servant. Sear- 
BON V. Flanneby, 15 W.N. (N.S.W.) 91. (Darley, 
C.J., Owen and Cohen, JJ.) 

[Victoria.]— Infant —z(c«io» of tort— Mit- 
timus, 

See Mittimus infra 

[New Zealand.]— Jurisdiotion-ilf to power 
of District Court to entertain question of appli- 
cation of dividends in bankruptcy 

See BANKRUPTCY— Proo/ of Debt. 
In re Faibbrothbb, Ex parte Fair- 
BBOTHEB, 16 N.Z.L.R. 43. 

[Victoru.] — Jarisdiction — Irrigation and 
Water supply trust— Rates — Method of recovery 
—Water Act {No. 1156), Part III., s. 341.— The 
only method for the recovery of rates imposed 
under Part III. of The Water Act, 1890, by an 
Irrigation and Water Supply Trust is in a sum- 
mary way before two justices as provided by s. 
341 of that Act. The Westbbn Wimmera 
Ibbigation and Wateb Supply Tbust v. Wynne, 
23 V.L.R. 560, 19 A.L.T. 191, 4 A.L.R. 41. 
(Madden, C.J., Holroyd and Hodges, J J.) 

[VicTOBiA.] —Juriidiction — Special case- 
Income tax. 

See Special Case infra. 

[VicTOBiA.]— Jarisdiotion, FoTeiga— Liquid- 
ated demand — Service out of jurisdiction — County 
Court Act, No. 1890 (No. 1078), ss. 64, 138, 139. 
^A summons for service out of the jurisdiction 
can be issued in the County Court under s. 139 
of the Act No. 1078, although the summons 
could be specially endorsed under s. 64 of that 
Act. Wilkinson v. Curry, 24 V.L.R. 65, 20 
A.L.T. 1, 4 A.L.R. 118. (Hood, J.) 

[Victoria.]— Japisdiction, Foreign — Liqui- 
dated demand — Service out of Jurisdiction — 
County Court Act, 1890 (No. 1078), ss. 61, 64, 
138, 139. — A summons for service out of juris- 
diction can be issued in the County Court under 
section 139 of the County Court Act, 1890. {Per 



Williams and Holroyd, JJ.) — It is immaterial 
whether the summons endorsed for service out of 
the jurisdiction under section 139 is under section 
61 or section 64. {Per Hood, J.)— It must be a 
summons under section 61. L. Stevenson A 
Sons, Ltd., v. Hartle, 20 A.L.T. 149. (Williams, 
Holroyd and Hood, J J.) 

[Queensland.] — Mittimus — Action for wrong 
remitted to District Court — Security for costs- 
District Courts Act of 1891 (55 Vic, No. 33), s. 
130. — An application under s. 130 of the District 
Courts Act, to remit an action for a wrong to the 
District Court, if the plaintiff cannot find 
security for costs, should be made as soon as 
possible after service of the writ, and if not 
made till after delivery of statement of claim the 
reason should be explained. Thomas v. Dun- 
wooDiB, 8 Q.L.J. (N.C.) 82. (Cooper, J.) 

[Queensland.] — HittimuB— Removal of action 
to District Court — Copy of statement of claim — 
Costs— District Court Act, 1891 (55 Vic., No. 33), 8. 
130. — On an application by a defendant for an 
order remitting the action to the District Court, 
under s. 130 of The District Courts Act, 1891, 
the order was made, but the costs of a copy of 
the statement of claim annexed to an affidavit 
filed by the defendant were disallowed. Clel- 
LAND v. Tathbm, 9 Q.L.J. (N.C.) 39. (Griffith, 
C.J.) 

[Victoria.1 — MittimuB — Action on contract 
and tort — Visible means of paying costs — Affidavit 
— Onus of proof —County Court Act (No. 1078), ss. 
50, 51. — A mixed action of contract and tort can 
be remitted to the County Court. The onus of 
proving that the plaintiff has no visible means 
lies on the defendant, but that onus is satisfied 
when the defendant swears that the plaintiff has 
not the visible means. Where the defendant 
makes such a statement, it lies on the plaintiff 
to show that he has such means ; a bald state- 
ment that the plaintiff is in receipt of a certain 
sum per week is not sufficient. Matthews v. 
TovELL, 20 A.L.T. 56, 4 A.L.R. (C.N.) 73. 

[VICTORIA.] — Mittimus — Action of Tort in 
Supreme Court — Infant — County Court Act, 1890 
{No. 1078], s. 51.— Section 51 of the Act No. 
1078 applies to actions brought by infants 
through their next friends, and, therefore, where 
the next friend is shown to be without visible 
means of paying the defendant's costs, the usual 
order remitting the action from the Supreme 
Court to the County Court will be made. , Raw- 
LiNQS V. Melbourne Tramway and Omnibus Co., 
Ltd., 20 A.L.T. 9, 4 A.L.R. 133. (Madden, C.J.) 

[ VicTOBiA.] — MittimuB— Negligence — Death — 
Wrongs Act, 1890 (No. 1190) s. 15— County Court 
Act, 1890 (No. 1078) s. 50.— The fact that an action 
is brought under the " Wrongs Act " does not 
require that it shall be brought in the Supreme 
Court. The test of whether an action is fit to be 
tried in the Supreme Court is whether it is plain 
that difficult questions of law, or difficult questions 
of mixed fact and law, will probably arise, or 
whether it is a case of great public importance, 
or whether it is of such magnitude as to be 
certain, eventually, to come to the Supreme 
Court. Williams v. Chbistopheb, 4 A.L.R. 
(C.N.) 45. (Madden, C.J.) 

[New South Wales.] —New Trial — Grounds 
for granting — District Courts Act, s. 71. — The 
power of granting a new trial conferred by s. 71 
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is not an absolute power to be exercised apon any 
grounds whioh the judge may think fit, but is 
subject to the same limitation as to the grounds 
on which a new trial may be granted by the 
Supreme Court. An appeal lies from the deci- 
sion of a District Court Judge granting a new 
trial. PoY V. Darcey, 19 N.S.W.L.R. (L.) 250, 
15 W.N. (N.S.W.) 34. (Darley, C.J., G. B. 
Simpson and Cohen, JtT.) 

[New South Wales.]— Prohibition ---Ea;«cM- 
tion — Irregularity, — A prohibition will not lie to 
restrain an irregular execution upon a regular 
judgment of the District Court. Bernstein r. 
Lynch, 15 W.N. (N.S.W.) 129. (Darley, C.J., 
Owen and Walker, JJ.) 

[Victoria.] — Rates — Appeal to County Court 
— Special ca^e for opinion of Supreme Court — 
Finality of decision of Judge of County Court — 
Justices Act, 1890 (No. 1105), s. 139— Local 
Government Act^ 1890 {No. 1112), s. 277— Local 
Government Act, 1891 (No. 1243), ss. 60, 61.— 
S. 139 of The Justices Act, 1890, applies to 
appeals to the County Court under s. 60 of Act 
No. 1243, and therefore the judge of the County 
Court must state a special case for the opinion 
of the Supreme Court if requested to do so. The 
decision of the judge of the County Court is, 
under s. 60 of Act No. 1243, final and conclusive 
on the facts, but his decision on questions of 
law can be reviewed by the Supreme Court. B., 
ON THE Relation of the Mayor of Melbourne, 
V. Casey, 19 A.L.T. 228 ; sub-nom. Melbourne 
Tramway Co., Ltd., Appellants, Melbourne. 
Mayor of, Bespondent, 24 V.L.B. 33, 4 A.L.B. 
95. (Hood, J.) Affirmed on appeal, 20 A.L.T. 
38, 4 A.L.B. 165. (Madden, C. J., Williams and 
A'Beckett, JJ.) 

[Victoria.] — Service out of the Jurisdiction. 
See Jurisdiction, Foreign supra. 

[Victoria.] — Special Case — Income Tax Act, 
1895 (No. 1374), ss. 9 (1), 25, 26, 27 (3), 28— In- 
come Tax Act, 1896 (No. 1467), s. 16. — The 
County Court has jurisdiction under the Income 
Tax Acts to state a special case for the opinion 
of the Supreme Court. In re Income Tax Acts, 
Ex parte A.B., 20 A.L.T. 58, 4 A.L.B. 231. 
(Hood, J.) 

[Victoria.] — Yerdict, General — Separate 
costs — Action for slander. — In an action in the 
County Court for slander, four separate slanders 
were alleged, but at the trial before the Judge 
sitting without a jury, no evidence was given of 
one of the alleged slanders, and the Judge gave a 
general verdict. Held on appeal that the verdict 
must be set aside, and that a finding upon each 
count should be recorded. Long v. Millett, 24 
V.L.B. 194. (Madden, C.J., Williams and 
A'Beckett, JJ.) 

DIVORCE. 

Costs 
See Costs — Divorce. 

Costs awarded to wife — Solicitor and 
client 

See Costs — Divorce, 
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Action in Forma Pauperis. 

See also Judicial Separation infra 
Alimony. 

See also Appeal injra. 
Appeal. 
Citation. 
Costs. 

Custody of Children. 
Damages. 
Delay. 
Desertion. 

Discontinuance of Action. 
Domicile. 
Evidence. 
Hearing in Camera. 
Issues for Trial. 
Judicial Separation. 
Practice 

See also Separation Deed infra. 
Separation Deed. 
Service. 

See Evidence supra. 

[New South Wales.] — Action in forma 
pauperis — Affidavit as to " income or means of 
living. ^^— An order giving leave to sue informs 
pauperis was rescinded on the ground that the 
affidavit on which it was granted did not, in 
compliance with r. 30, sufficiently state the 
petitioner's income or means of living. Glass 
V. GiiAss, Croucher, Co respondent, 15 W.N. 
(N.S.W.) 131. (G. B. Simpson, J.) 

[Victoria.] — Action in forma pauperis — 

Fees payable on order granting leave to sue as a 
pauper. — When an applicant obtains leave to 
prosecute a suit in forma pauperis, the order 
granting her such leave need not be stamped. 
TORKELSEN V. ToRKELSEN, 23 V.L.B. 383, 19 
A.L.T. 114, 3 A.L.B. 243. (Holroyd, J.) See also 
Christie v. Christie infra, Smith v. Smith infra, 
Buchanan v. Buchanan infra. 

[Victoria.] — Action in forma pauperis — 

Order to sue in formd pauperis — Stamp— Divorce 
Bules, 1885, r. 20. — A party is not admitted to 
sue in formd pauperis until the order allowing 
him to do so is signed. A jadge cannot sign 
such order unless it is stamped. Christie j. 
Christie, 19 A.L.T. 181, 4 A.L.B. (C.N.) 19. 
(Williams, J.) Smith v. Smith, 19 A.L.T. 181. 
(Hodges, J.) Buchanan v. Buchanan, 19 A.L.T. 
181. (Madden, C.J.) 

[Victoria.] — Alimopy, Permanent — Mar-- 
riage Act, imQ(No. 1166), ss. 87, 88.— Permanent 
alimony in a divorce suit can only be granted 
on the basis of the proved means of the respon- 
dent. Ashley v. Ashley, 24 V.L.B. 220, 4 
A.L.B. 164. (Madden, C.J., Williams and 
A'Beckett, JJ., reversing decision of Hodges, J.) 

[Victoria.] —Alimony, Permanent — Order 
for, in decree nisi — Disobedience of Order — 
Attachment— Marriage Act 1890 (No. 1166), s. 88. 
An order for permanent alimony, directing pay- 
ments to be made before the decree becomes 
absolute, should not be included in the decree 
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nisi. An order for permanent alimony, though 
wrongly made, is good until set aside, and an 
attachment for non-oompliance with such order 
win be granted. Nisbet v, Nisbet (No. 1), 20 
A.L.T. 83, 4 A.L.B. 207. (Hodges, J.) 

[Victoria] — kp^^Ml—Order for permanent ali- 
mony — Fresh evidence — Rules of Supreme Courty 
1884, Order liVIL, r. 4.— Fresh evidence will 
only be admitted on an appeal from an order for 
permanent alimony upon the same principles as 
it is admitted upon an application for a new 
trial. Ashley v, Ashley, 24 V.L.B. 220, 4 
A.L.B. 154. (Madden, C.J. ; Williams and 
A'Beckett, dissenting.) 

[Victoria.] — Citation, hwt—hsue of dupli- 
cate citation. — Where the original citation in a 
divorce petition has been lost before service, 
leave may be obtained to issue a duplicate 
citation. McHuoh v. McHuoh, 20 A.L.T. 45, 
4 A.L.B. 174. (Hodges, J.) 

[New South Wales.] — Costs ^Appeal — 
Assessment of costs — Wife*s costs on appeal, — 
On an appeal from the Judge in Divorce on a 
question of costs the Full Court cannot interfere 
unless it sees that the discretion of the Judge 
has been erroneously exercised, or that the 
Judge has acted on a wrong principle. The wife, 
if an unsuccessful appellant, is not entitled to 
her costs of the appeal. A Judge has no power 
to assess the costs of an application except by 
the consent of the parties. Haweswobth v. 
Hawksworth, 19 N.S.W.L.B. (Div.) 1, 14 W.N. 
(N.S.W.) 136. (Darley, C.J., Stephen and Cohen, 
JJ.) 

[New South Wales.] — CostB — Judicial 
separation — Wife^s costs of suit — Liability of 
husband — Wife^s separate estate, — On an appli- 
cation by a wife, petitioner in a suit for judicial 
separation, for an order that the respondent 
should pay into Court a sum of money for 
her costs incurred, and to be incurred in the suit 
— Heldy that the fact that the wife has some 
separate estate will not relieve the respondent of 
his liability to supply her with money to pro- 
secute the suit. The question is whether, having 
regard to the income necessary to maintain her 
suitably to her station, she has sufficient for the 
payment of her costs, as well as for her own 
support. Erskine v. Erskine, 19 N.S.W.L.B. 
(Div.) 21, 14 W.N. (N.S.W.) 188. (Darley, C.J., 
Stephen and Cohen, J J.) 

[New Zealand.] — Wife's COBts— TTi/g respon- 
dent — Allowance against husband petitioner — 
Discretion — Order against co-respondent — *' On 
the hearing " — Question reserved — Th£ Divorce 
and Matrimonial Causes Act^ 1867, ss. 34, 36, 
37, 38, 48.— A wife respondent, against whom a 
decree for dissolution of marriage had been made 
on the ground of her adultery, was allowed her 
costs against her husband, the petitioner, to the 
extent of the amount for which the husband had 
been previously ordered to give security, but not in 
full, it appearing that the wife was in receipt of 
an allowance, and that the husband was not a 
person of large means, and a good deal of time 
having been occupied at the hearing in unfounded 
inquiries as to the conduct of the husband and 
the manner of getting pp the evidence. The 
co-respondent ordered to pay to the petitioner his 



own costs, and also the amount paid by him to 
the respondent for costs. Semble: The Court 
cannot, under Section 34 of The Divorce and 
Matrimonial Causes Act, 1867, order the co-re- 
spondent to pay to the respondent her costs 
direct. After the jury had given their verdict, 
the Judge intimated that there would be a decree 
nisi ; that the petitioner would be allowed his 
costs against the' co-respondent ; and that the 
question of the wife's costs had better stand 
over. No application was, then made on the part 
of the petitioner that any costs allowed to his 
wife should be allowed against the co-respondent 
either directly or by way of indemnity to him- 
self. Heldj That the whole matter in regard to 
the wife's costs had been reserved, and that it 
was open to the Court afterwards, on the question 
of the costs to be allowed to the wife being 
brought before it, to make any order against the 
oo-respondent as to such costs which it could 
have made at the trial. Soler v. Soler, 16 
N.Z.L.B. 4. (Prendergast, C.J.) 

[New South Wales.] —Custody of children 

— Not asked for in the petition — Undefended suit. 
On an application by the wife for a decree nisi^ 
the Court has no jurisdiction to grant her the 
custody of the children of the marriage unless 
they are asked for in the petition, although the 
husband has been personally served with the 
petition and has not appeared. Griffiths v, 
Griffiths, 14 W.N. (N.S.W.) 93. (G. B. Simp- 
son, J.) 

[New Zealand.] — Custody of children — 
Application for — Practice, — ^An order as to the 
custody of the children where it is opposed, will 
not be inserted in the decree nisi at the con- 
clusion of the trial without a substantive appli- 
cation or notice, although the custody has been 
asked for in the petition. Soler v. Soler, 16 
N.Z.L.B. 4. (Prendergast, C.J.) 

[New South Wales.] — Damages — IwMe«— 
Is8V£ as to adultery between respondent and co- 
respondent — Evidence against co-respondent, — 
Before a co-respondent can be mulcted in damages 
there must be before the jury a distinct and 
definite issue as to whether he has committed 
adultery with the respondent. An issue as to 
damages payable by the co-respondent will not 
suffice to raise the above issue as to adultery. 
Jones v. Jones, Higoinb, Co-respondent, 14 
W.N. (N.S.W.) 209, 19 N.S.W.L.B. (Div.) 12. 
(Darley, C.J., Stephen and Cohen, J J.) 

[Victoria.] — Delay — Desertion — Petitioner 
wishing to marry again — Marriage Act, 1890 
(No, 1166), s, 74 (a), 86.— The petitioner alleged 
desertion in 1883, and presented a petition in 
1898 for dissolution of her marriage on that 
ground, and stated that she would not have 
brought this suit if it had not been that she had 
received an offer of marriage. Held, that the 
delay was not unreasonable. Pinchin v. Pinchin, 
20 A.L.T. 54, 4 A.L.B. 211. (Hood, J.) 

[New South Wales.]— Desertion— Constrwc- 
tive desertion. —Where the petitioner (wife) was 
compelled by the respondent s conduct to leave 
her home, but never afterwards communicated 
with him, nor asked him for support, although 
she saw him on several occasions. Held, that 
there was not desertion for three years and 
upwards within the meaning of 55 Vic. No. 37, 
s. 1. Griffin v. Griffin, 15 W.N. (N.S.W.) 131. 
(G. B. Simpson, J.) 
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[New South Wales.] —Degertion—^ei^tect 
conducing to adultery — Wilful separation before 
the €Ldultery — Divorce Act, ». 27. — The petitioner, 
being suspicious that improper relations existed 
between his wile and the co-respondent, who 
was a boarder in his house, ordered the co- 
respondent to leave, and warned his wife not to 
receive him. Finding that the co-respondent 
still frequented the house under suspicious cir- 
cumstances, and being unable to persuade his 
wife to give up the acquaintance, the petitioner 
left her. The adultery charged in the suit and 
proved was committed several years after the 
separation. Held^ that the petitioner had not 
been guilty of wilful separation or of wilful 
negleot conducing to the adultery. Baldwin v. 
Baldwin, Heat Co-respondent, 14 W.N. 
(N.S.W.) 206. (Darley, G J., Stephen and Cohen, 
JJ., reversing decision of G. B. Simpson, J.) 

[New Zealand.] — Desertion — Ditsolution of 
Marriage. — In a suit for dissolution of marriage 
on the ground of the husband's adultery and 
desertion for upwards of two years prior to the 
filing of the petition, it appeared that in the 
year 1880, some years after their marriage, the 
parties had separated by mutual consent. They 
had signed a deed of separation under which a 
trustee had been appointed, in which deed the 
husband agreed to allow his wife the sum of 
£100 a year for maintenance. The petitioner 
had received this allowance for one year only, 
the respondent having refused to continue it. 
Since that time petitioner had been earning her 
own living. No attenipt to resume cohabitation 
had been made by either party since their 
separation, and the evidence showed that the 
husband had lived with another woman in con- 
tinuous adultery for upwards of two years prior 
to the filing of the petition. Held, that these 
facts sustained the charge of desertion against 
the husband. Coombs v. Coombs, 16 N.Z.L.B. 
66. (Conolly, J.) 

[Victobia.]— Desertion ~lfti«&am2 and wife 
living in same house — Refusal of wife of inter- 
course vjith her husband — Marriage Act, 1890 
{No. 1166), s. V4. — For more than three years 
matrimonial intercourse had not taken place 
between a husband and wife owing tp the wilful 
and deliberate refusal of the wife without any 
just cause or excuse. During that time the 
husband and wife lived in the same house, but 
the wife habitually locked herself up in her bed- 
room apart front her husband, from about 8 p.m. 
to 8 a.m. During that time also, they had not 
been on friendly terms nor had they spoken to 
one another, owing to the wife's conduct. The 
husband was in no way to blame, and the wife 
acted contrary to his wishes. Held, that the 
above facts constituted desertion by the wife for 
a period of three years and upwards within the 
meaning of s. 74 of The Marriage Act, 1890. 
Simons v. Simons, 20 A.L.T. 90, 4 A.L.B. 241. 
(A'Beckett, Hodges and Hood, JJ.) 

[Victoria.] — Discontinuance — Damages — 
Abandonment — Marriage Act, 1890 (No. 1166), «. 
94 — Bules 1885, r. 50. — A petitioner, praying a 
dissolution of marriage, and claiming damages 
against the co-respondent, gave a notice of dis- 
continuance subsequent to an order fixing the 
date of trial, but he did not apply for leave to 



discontinue, and he failed to set the suit down 
forbearing pursuapt to' the order. Held,'^9,i 
his notice of discontinuance might be treated as 
an abandonment of his claim for damages, and 
that either of the other parties might obtain an 
order th^t the suit be set down for trial without 
a jury. Harbison v. Harbison, Masks, Co-re- 
spondent, 23 y.L.B. 336. (Madden, C.J.) 

[ViCTOBiA.] — 'DofoicWt— Jurisdiction — Deser- 
tion—Marriage Act, 1890 (No. 1166), sec. 74.— 
A husband who never had a domicile in Victoria, 
deserted (in Victoria) his wife who thereafter 
resided in Victoria for upwards of three years. 
Held, that the wife had not a Victorian domicile, 
and that, therefore, the Court had no jurisdiction 
to entertain a suit for divorce brought by her. 
FiBKiNs V. FiBKiNs, 19 A.L.T. 151, 4 A.L.R. 22. 
(Hodges, J.) [Reversed on appeal, as respondent 
had entered an appearance, and it was held he 
had thereby submitted himself to the jurisdiction. 
See 4 A.L.B. 74. (Madden, C.J., Williams and 
Holroyd, JJ.)] 

[VicTOBiA.] — Domicile — Marriage Act, 1890 
(No. 1166), s. 74 (a), 86.— The question to deter- 
mine the domicile is what was the intention of 
the husband — where did he intend to make his 
home? PiNCHiN v. Pinchin, 20 A.L.T. 54, 4 
A.L.B. 211. (Hood, J.) 

[Victoria.] — Evidence — Service of petition 
and citation — Service proved by affidavit — Mar- 
riage Act, 1890 (No. 1166J, s. 113.— A judge in 
Chambers has no jurisdiction to make an order 
allowing the petitioner to prove the pervlce of 
the petition and citation by affidavit. Eeane t7. 
Eeane, 24 V.L.B. 63, 20 A.L.T. 10, 4 A.L.B. 140. 
(Hood, J.) 

[VicTOBu.]— Hearing in camera — Suit for 
declaration of nullity — Marriage Act, 1890 (No, 
1166), ss. 110, 111— Divorce Act, 1890 (No. 1056) 
'* ShieW ^c£," ss. 6 and 7. — SembU, a suit for a 
declaration of nullity of marriage cannot be 
heard in camera. Bichabdson v. McLeish, 20 
A.L.T. 24, 4 A.L.B. 172. (Williams, J.) 

[New South Wales.] — Issues for trial — 
Adultery of co-respondent — Memorandum for new 
trial — Signature of counsels-Notice of appeal — 
Informality — Amendment — Matrimonial Causes 
Act, ss, 6, 7, rr. 57, 98. — In a suit for dissolution 
of marriage the issues on the record were — (1) 
Marriage; (2) Whether the respondent com- 
mitted adultery with the co-respondent ; and (3) 
What amount of damages (if any) the petitioner 
is entitled to recover from the co-respondent in 
respect of the adultery (if any) committed by 
him with the respondent. The jury found 
upon ample evidence that the co-respondent had 
committed adultery with the respondent, and 
awarded damages. Held, that there was no 
issue on the record raising the question whether 
the co-respondent had committed adultery with 
the respondent, and that the jury were, there- 
fore, not at liberty to consider that question or to 
award damages. Jones v. Jones, Hiogins, Co- 
bespondent, 19 N.S.W L.B. (Div.) 12, 14 W.N. 
(N.S.T.) 209. (Darley, C. J., Stephen and Cohen, 
JJ.) 

[New South VVal^^s.] —Judicial Separation 
— Evidence — Proof by affidavit — 36 Vic.^ No. 9, 
s. 10. — In a suit for j udicial separation in forma 
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pawperU, where the respondent did not appear, 
leave was given to prove all the issuea by 
affidavit. Hab« v, Habe, 16 W.N. (N.S.W.) 128. 
(O. B. Simpson, J.) 

[New South Wales.] —Practice— iiwi^mimewe 
of decree— Decree niti improperly drawn up.—k 
decree nUi was drawn up containing (inter aha) 
an order that the co-respondent should pay the 
petitioner's costs of suit, such order never 
having been asked for or made at the hearing. 
Heldt that the decree could not be amended, but 
must be set aside. Tauro v. Taubo, Rizzo Co- 
BESPONDBNT, 14 W.N. (N.S.W.) 113. (G. B. 
Simpson, J.) 

[New South Wales.] —^rACiice— Application 
for decree absolute—Motion— RuU 117.— The old 
practice of applymg for a decree absolute by 
motion may still be followed in special cases, 
the practice laid down by Bule 117 bemg an 
alternative and not an exclusive one. — lb. 

[New South Wales.]— Practice— ^otmoZi- 
dation of suits.— Where there was a petition for 
judicial separation by the wife on the ground of 
her husband's cruelty, and a petition for divorce 
was filed by the husband after the service upon 
hun of the wife's petition, on the ground of his 
wife's adultery, the Court ordered the suits to be 
consolidated, and gave the conduct of the con- 
solidated suit to the husband. Bennett v. 
Bennett, Tebry andBicHARDS, Co-respondents, 
14 W.N. (N.8.W.) 113. (Gk B. Simpson, J.) 

[New South Wales.]— Practice— New Trial 
—Memorandvm.—k memorandum for a new trial 
must be signed by counsel. A notice of appeal 
asked for a new trial, or that the decree nisi 
might be set aside or varied, upon a number 
of grounds, some of which were grounds 
for granting a new trial, and some of appeal 
against the decree. The notice was informal 
as a memorandum for a new trial for non- 
compliance with the provisions of r. 98. The 
The Court struck out the matter relating to a 
new trial, and entertained the application as one 
of appeal only. Jones v. Jones, Higgins, Co- 
respondent, 19 N.S.W.L.R, (Div.) 12, 14 W.N. 
(N.S.W.) 200. (Darley, C.J., Stephen and Cohen, 
JJ.) 

[New South Wales.]— Practice— Notice of 
motion in lieu ot summons — Withdrawal of 
application— Divorce Rule 78.— An application 
by the petitioner's solicitor to set aside the 
notice of discontinuance filed by the petitioner 
in person, and to tax the petitioner's costs of 
suit, being made to the Court upon notice of 
motion, Heldy that the application should have 
been by summons, but the Judge allowed the 
application to be withdrawn in litu of dismissing 
it. Erskine v. Erskine, 15 W.N. (N.S.W.) 103. 
(Cohen, J.) 

[New Zealand.]— Separation Deed— Practice. 
—A clause setting aside a deed of separation 
will not be inserted in a decree nisi. Soler v. 
SoLER, 16 N.Z.L.R. 4. (Prendergast, C.J.) 
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[New South Waleb.I— Dogs— Jurisdiction- 
Recovery of Damages — New cause of action — Dog 
Act, 6 Wm. IV. No. 4— Dog Act Amendment Act 
(39 Vic. No. 6), ss. 8, 9.— In an action to recover 
damages for injuries done by a dog where the 
amount claimed does not exceed £10, the plain- 
tiff is not bound by s. 8 of the Dog Act Amend- 
ment Act to proceed before Justices in a sum- 
mary way, but may sue in any Court. Section 9 
of the Dog Act Amendment Act, which renders 
the owner of a dog liable for injuries committed 
by it notwithstanding that he had no knowledge 
of a previous mischievous propensity, although 
it alters the common law, does not create a new 
liability or cause of action within the meaning 
of the rule that where a statute creates a liability 
not existing at common law, and gives also a 
particular remedy for enforcing it, that remedy 
must be exclusively adopted. Ex parte Finneran, 
18 N.S.W.L.R. (L.) 353. 14 W.N. (N.S.W.) 104. 
(Stephen, Owen and Cohen, JJ.) 

[ViCTORU.]— Injury by dog— Penalty— Local 
Authority— Informant— Dog Act 1890 (No. 1084), 
ss. 15, 20, 25.— An information under section 20 
for penalties must be laid by a person duly 
authorised by the Local Municipal Council ; and 
the person injured cannot, without such authority 
lay the information. Loft v. Wade (No. 2), 24 
V.L.R. 216, 20 A.L.T. 35, 4 A.L.R. 226. (Hol- 
royd, J.) 

DOMICILE. 

See Bankruptcy — Petition. 
See Divorce — Domicile. 

Alien 

See Practice. 

Application for probate — Where to be 
made 

See Probate and Administration. 

Effect of on law relating to compaiiles 
See Company — Contributory. 

DONATIO MORTIS CAUSA. 

[Queensland.] —Donatio mortis causa— Gi/e 
bif dying person of moneys in Government Savings 
Bank.—G., on his deathbed, in contemplation of 
his death, signed an order for the withdrawal of 
a sum of money lying to his credit in the Govern- 
ment Savings Bank, and also an order directing 
the oflacer in charge of the bank at which the 
money was payable to pay the same to W. He 
then handed these documents to W., and directed 
him to obtain the money, and, after payment 
thereout of his debts, to divide the residue 
between himself and G.'s father. The execution 
of the documents and the direction to W. took 
place in the presence of witnesses. W., while 
G. was still alive, took the order for withdrawal 
and the authority to himself to the Savings 
Bank, but, before the payment of the money was 
authorised by the Treasury, G. died, and the 
Bank thereupon refused to pay the amount. 
Held, that the gift to W. was valid as a donatio 
mortis causa. Re Gannon, Ex parte Davies, 9 
Q.L.J. 52. (Griffith, C.J.) 
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DRAIN. 

See Wateb — Drain, obstruction of 

DREDGING CLAIM. 

See Mining — Water right, 

DYING DECLARATION. 

See Cbiminal Law — Evidence, 
See Evidence — Criminal Law, 

EASEMENT. 

[Victoria.] — Grant, Implied— Continuous 
user,— 'Upon certain Grown lands there existed 
an obvious, well-defined and continuous drain 
which was serviceable and used for the purpose 
of an outlet of flood waters from a portion of 
th|3 land when it became flooded. The land 
served by the drain and through which it flowed 
was cut up, and sold under The Land Act, 1884, 
to different persons. Held^ on the facts that 
there was a continuous and apparent user of the 
drain at the time of the sale and that an ease- 
ment over the drain must be presumed to have 
been granted by the Crown to the purchasers of 
the portions served by the drain, and therefore 
that an action would lie by those purchasers for 
the obstruction of the drain. Howitt v, Fitz- 
gerald, 20 A.L.T. 91, 4 A.L.B. 235. (Madden, 
C,J., Williams and A'Beckett, JJ.) 

EJUSDEM GENERIS— TForcfe of 
See Statute Law, 

ELDEST SON. 

See Will — Construction, 

ELECTION. 

See Constitution. 

Of Licensing Committee 

See Lijensino Acts — Election, 

EMBEZZLEMENT. 

See Criminal Law — Emhezzletnent, 

EMPLOYER AND EMPLOYEE. 

See Factories and Shops. 
See Master and Servant. 

EMPLOYERS' LIABILITY ACTS. 
See Master and Servant. 
Accident in a mine 
See Mining. 

EQUITABLE MORTGAGE. 

Deposit of security for loan and furtlier 
advance 

See Trust and Trustee —^r^acA 

of Trust, 

EQUITY OF REDEMPTION. 

Purcha^se of, from Sheriff 

See Mortgage — Power of Sale, 

ESTATE TAIL. 

See Will — Construction, 



ESTOPPEL. 

Acceptance by Minister of appraise- 
ment of Land Board — Reference to 
Land Appeal Court 
See Crown Lands. 

Ex parU Simpson, 16 W.N. (N.S.W.) 
11. 

Of objection to public highway 
See Road. 

Receipt in memorandum of transfer 
See Practice — Pleading, 
See Land Transfer — Memorandum 
of Transfer, 

[New South Wales.] —Judgment of Bank- 
ruptcy Ciourt. — The defendants assigned to the 
plaintiffs the goods comprised in a bill of sale 
given by G. to them. These goods were claimed 
by the official assignee of G.'s estate, and on a 
motion under s. 130 of the Bankruptcy Act, 
1887 (in which the plaintiffs set up the title to the 
goods through the defendants), the plaintiffs were 
ordered to pay the value of them to the official 
assignee. Held, that the judgment of the Bank- 
ruptcy court did not prevent the defendants from 
setting up that they had a good title to the goods, 
when they transferred them to the plaintiffs in 
an action brought by the plaintiffs against them 
for breach of the covenant for title, inasmuch as 
they were not parties to the bankruptcy pro- 
ceedings. Denham V, Foley, 15 W.N. (N.S.W.) 
145. (Darley, C.J., Stephen and Cohen, JJ.) 

[New Zealand.] — Judgment — Mistake — 
Mutual mistake as to boundaries in suit for 
specific performance, — A. obtained a decree for 
ue specific performance by B. of a contract for 
the sale of lands let to A. by B. with an option 
to purchase. Both the claim and the decree 
described the lands as contained within certain 
sectional boundaries which both parties then 
believed to comprise the whole of the lands of 
which A. had been in possession. B. executed 
a transfer to A, which followed the description 
in the claim and decree. It was afterwards 
found that part of the lands of which A. had 
been, and had remained, in possession, and of 
which he had intended to claim a tranifer, 
extended beyond the sectional boundaries given 
in the claim and decree, and so had not been 
included in the transfer to A. B. brought an 
action to recover possession of this part from A., 
and A. couhterclaimed for a transfer of it from 
B. Heldy that A. was not estopped by the decree 
in the former suit, as there had never been any 
election, actual or imputable, to give up any- 
thing to which the agreement and possession 
entitled him. Blinkhobne v. Bbenchley, 16 
N.Z.L.R. 498. (Prendergast, C.J.) 

EVIDENCE. 

See Criminal Law — Evidence, 
See Divorce — Evidence, 

See Mining — Evidence, 

See Practice — Discovery — Evi' 
dence. 

See Prohibition — Evidence^ 
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EVIDENCE— Continued. 

Administration . band — Application to 
dispense with — Existsnce. of debts 

Sef. Probate AND Administration — 
Bond of Administrator, 
Affiliation summons 

See Deserted Wives and Children 

Appeal — Evidence in Court below not 
required on appeal 

See pRAGTlOE — Appeal, 

Appeal, on evidence 

See Practice — Appeal. 

Application for selection — Evidence 
given for the purpose of misleadiruj any 
offiAser authority or person — ** 8u4:h evi- 
dence wilfully misrepresents facts " 

See Crown Lands — Reference by 
Minister 

Ex parte Smith, 15 W.N. (N.S.W.) 12. 

Application to select Crown lands — 
Onus of proof of disability of applicant 

See Crown Lands. 
Quarbbl's Appeal, 8 Q.L.J. 120. 

Assets 

See Destitute Persons. 

Attestation of Power of Attorney 
See Power of Attorn^by. 

Commission to take — Extending time 
for 

See Practice — Evidence, 

Contract, where made 

See Practice. 

Corroboration in som£ material parti- 
cular of evidence of complainant on a 
charge of carnally knowing a girl under 
twelve 

See Criminal Law. 

R. V. Roys, 9 Q.L.J. 47. 
R. V. Abbott, 9 Q.L.J. 92. 

Criminal action 
See Criminal Law. 

Cross Examination — Questions not 
arising out of 

See Criminal Law — Evidence, 

Dying declaration 

See Criminal Law — Evidence, 

a 

Estoppel 

See Crown Lands. 

False representation 

See Criminal Law. 

Hearsay 

See Criminal Law — Evidence, 
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EVIDENCE— Cowtinuct/. 

Impounding^Proof of establishment 
of pound and appointment of pound - 
keeper 

See Detinue. 

Isaacs v. Stevens, 16 N.Z.L.R. 161. 

Indecency* 

See Criminal Law. 

Injunction — Absence of evidence of 

intention to violate the law. 

See Mining*. 
* Deep Creek Gold Dbedgino Co. v, 

Gympie Quartz Crushino Battery 

Co., 8 Q.L.J. 131. 

Interlocutory proceeding — Order nisi 
for seqtiestration of estate of deceased 
person 

See Bankruptcy — Deceased person, 
Estate of, 
I Inre Feboie (No. 2), 4 A.L.R. 253. 

Justices acting on evidence not given at 
Jiearing — QuMshing order 
See Justices. 

NouD V. BuROEBS, 8 Q.L.J. 137. 

Latent ambiguity —Extrinsic evidence 
See Contract — Construction, 

Licensing Acts — Keeping premises open 
for sale of liqu^or — Sufficient evidence 
to support charge 
See Licensing Acts. 

Bell v, Walters, 14 W.N. (N.SW.) 
190. 

''Means'' 

See District Court— MiWimtw. 

Memorial of foreign judgm£nt only 
prima facie evidence of validity of 
Judgment 

See Foreign Judgment. 

Barker v. Johnson, 9 Q.L. J. (N.C.) 1. 

fences other than that cJtarged 
See Criminal Law — Evidence, 

Onus of proof as to 7iecessity for new 

license 

See Licensing Acts — New license, 

R. 17. Kino, Ex parte King 9 Q.L.J. 
(N.C.) 49. 

Order , intention of — Evidence of judge 
making the order 
See Practice — Evidence, 

In re Horowhenua, Subdivision No. 
14, 16 N.Z.L.R. 532. 

Order to review — Affidavit by justices 

See Practice — Appeal from Jus- 
tices, 

Order to review — Correction of slip 
See Justices — Review^ Order to. 
Mahoney V, FuRLEY, 4 A.L.R. (C.N.) 5 
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EVIDENCE— Confinu<?d. 

Privileged communication — histmc- 
tions to solicitor as agent 
See Pbactice — Evidence, 

Nelson v, Buchanan, 16 N.Z.L.B. 60. 

Probate dvty — Appeal from, Master in 
Equity as to valuation of estate 

See Probate and Succession 
Duties. 

Proclamation, Proof of 
See Rabbits. 

Bate -book not conclusive evidence of 

ratability or occupancy 

See Local Government — Hates. 
City of Auckland v. Speight, 16 
N.Z.L.R. 651. 

Statute of frauds 
See Contract. 

Recallin// witness after close of case — 
W/ien permissHiU 

See Practice — Evidence. 

Nelson t'. Buchanan, 16 N.Z.L.R. 60. 

Bes GesUe 

See Criminal Jjaw— Evidence. 

Written contract — Parol evidence of 
condition to suspend operation 
See Contract. 

Vagrancy — Idle and disorderly person 
— Other offences 

See Vagrant. 



EVIDENCE. 

Affidavits. - . 

Banking. 

Consideration. 

Contract. 

Mining. 

Noxious Trades. 

Public Officer. 

TQueensland.] — AffidavitB — Right of appel- 
lant by way of order nisi to read affidavits in reply 
to respondents affidavit, — The unsuccessful appli- 
cant for a licensed victualler's license obtained 
an order nisi for a Mandamus to compel the 
liceneing authority to whom he had applied, to 
hear and determine his application, on the ground 
that his application had not been judicially con- 
sidered by them. On the return of the order 
^m, the respondents, read an affidavit by the 
chairman of the Licensing Bench by which it 
appeared that the appellant's application had 
been judicially heard and determined by the 
Bench, and that their decision and order had 
been duly recorded in the depositions. The 
appellant asked leave to read further affidavits 
denying the allegations contained in the respon- 
dent's affidavit. Heldy that such leave should be 
refused. B. v. King, Ex parte Kino, 9 Q.L.J. 
(N.C.) 49. Griffith, C.J., Chubb and Real, J J.) 



[Queensland.] — Banking - Opinion of expert 
as to honesty of banking transactions. — Upon 
the trial of defendant bank directors, charged 
with conspiring with intent to defraud share- 
holders and depositors, evidence was given that 
interest was credited to certain accounts which 
had, in fact, not earned any interest. Counsel 
for the prosecution asked a witness, who was 
tendered as an expert in banking, for his opinion 
as to the propriety of so crediting the accounts. 
Heldt that the evidence was inadmissible. B. v. 
Hart, 9 Q.L.J. 96. (Griffith, C.J.) 

[Victoru.] — Consideration — Parol proof- 
Natural love and affection — Insolvency Act 1890 
\No. 1102), s, 72.— Where a transfer of land to 
a son purports to be made for Qatural love and 
affection, parol evidence is admigsible to prove a 
bona fide valuable consideration. Bloomfield v. 
BuMMAOE, 23 V.L.B. 365, 19 A.L.T. 115, 3 A.L.B. 
248. (A'Beckett, J.) 

[Victoria.] — Ciontract, Written — Variation 
— Oral agreement inconsistent with promissory 
note. — To an action by the holder against the 
endorser of a promissary note payable four 
months after date, the defendant pleaded, by 
way of counterclaim that, before the making of 
the promissory note, G. had assigned his estate 
for the benefit of his creditors ; that at or about 
the time the note was made, it was verbally 
agreed between the plaintiff and the defendant 
that, if the defendant would endorse a pro- 
missory .note in favour of the plaintiff to be 
made by G. in respect of G.'s indebtedness to 
the plaintiff, the plaintiff would purchase portion 
of G.'s estate, «nd would, before enforcing any 
liability against the defendant, sell the portion 
so purchased, and theii only enforce the defend- 
ant's liability in respect of the promissory note 
in 60 far as the proceeds of the sale, after 
deducting the sum paid by the plaintiff for the 
portion of G.'s estate, were insufficient to cover 
G.'s indebtedneiss to the plaintiff; that the 
defendant in pursuance of such agreement 
endorsed the promissory note, and the plaintiff 
purchased the portion of G.'s estate. It was 
then alleged that this portion of G.'s estate, if 
sold, would realise sufficient to satisfy G.'s 
indebtedness to the plaintiff, but the plaintiff 
had not sold it. Held, that oral evidence of this 
agreement was inadmissible, inasmuch as it con- 
tradicted or varied the written agreement on the 
lacQ of the promissory note. Heaslop v. 
Phillips, 20 A.L.T. 143, 4 A.L.R. 273. (Hood, J.) 

[New South Wales.] — Divorce — Proof by 
affidavit — Suit in forma pauperis, — In a suit for 
judicial separation in forma pauperis, where the 
respondent did not appear, leave was given to 
prove all the issues by affidavit. Hare v. Hare, 
15 W.N. (N.S.W.) 128. (G. B. Simpson, J.) 

[Victoria.] — Mining — Abandonment of 
Tailings — Registration of tailings — By-law 4 of 
Maryborough Mining Districtj Clause 85. — 
Evidence of registration of a heap of tailings 
held admissible as showing that the party 
registering had not abandoned his right thereto. 
Sydenham Quartz G.M. Co., Ltd., v. Ah Cheono, 
23 V.L.B. 441, 19 A.L.T. 138, 3 A.L.B. 270. 
(Williams, A'Beckett and Hodges, JJ.) 

[New South Wales.]— Noxious trades. — ^As 
to what is sufficient evidence of the carrying on 
of a noxious trade, l^ee Ex parte Cheast, 14 
W.N. (N.S.W.) 148. 
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EVIDIKSCE- Continued. 

[New South Wales.] — Pablic Officer— ifewi- 
bert of Land Board — Presumption of due appoint- 
ment. — It is a prima facie presumption of law 
that a person has been duly appointed to an 
office if he has in fact acted in it. Held, that to 
prove that certain persons constituted the Local 
Land Board, it was only necessary to prove that 
they had acted as such, and not necessary to 
produce the document appointing them. Aus- 
tralian Joint Stock Bank v, Owens, 14 W.N. 
(N.8.W.) 176. (Darley, C.J., Stephen and O. B. 
Simpson, JJ.) 

EXAMINATION. 
Of articled clerk 

See Articled Clebk. 
Of judgment debtor 

See Practice, 
Ofintness 

See Bankruptcy. 

EXECUTION. 

See Practice. 
Again t company after winding-vp 
order 

See Company — Winding up. 

On foreign judgment 
See Foreign Judgment. 

Irregularity in — Prohibition. 
See District Courts and County 
Courts. 
See Prohibition. 

Not issuable on order of Judge in 
Chambers 
S^e Practice — Execution, 

Seizure of goods by bailiff und^r fi fa — 
Horse ridden by debtor's servant — 
Dist7ict Courts Act, s. 80 • 
See District Courts and County 
Courts — Execution . 

Searbon v. Flannery, 15 W.N. 
(N.S.W.) 91. 

EXECUTOR. 

See Probate and Administration. 

According to tlie tenor 

See Probate and Administration — 
Executor according to the tenor. 

Accounts of 

See Probate and Administration. 

Application by, for additional con- 
ditional purchase 

See Crown Lands — Land Appeal 

Court Cases, 

Right of, to residuary estate 
See Will — Construction, 



EXCHANGE. 

Of Crown lands 
See Crown Lands — Land Appeal 
Court Cases, 

EXEMPTION. 

From taxation 
See Taxation. 

EXPERT. 

Evidence of 

See Costs — Witnesses, 
See Evidence — Banking. 

FACTORIES AND SHOPS. 

Costs against inspector — Power of 
Magistrate to award costs 

See Costs — Public Officer. 

Andrew v. Collerton, 16 N.Z.L.B. 466. 

Closing of Shopr. 
Cloaino Time. 
Excepted Shopb. 
Prosecution of Company. 
Servants' Begistrt. 
Sub-letting. 
Wages. 

[Victoria.]— Closing of 8hop«--C«r«i/icate of 
municipal clerk — Regulation by Oovemor-in- 
Council — Persons ** substantially interested and 
affected ^*-^ Meaning of *' afternoon " — Factories 
and Shops Act, 1890 {No. 1091), s. ^l^Factories 
and Shops Act, 1896 (No. 1445), ss. 34, 38, 48.— A 
certificate given by a manicipai clerk under sec. 
38 (3) of the Factories and Shops Act 1896 is not 
final, although, on its face it follows the section 
exactly, but the Court will enquire whether the 
municipal clerk has in fact done what the Act 
requires him to do. Such a certificate need not 
set out all the facts which the Act prescribes, as 
matters in respect of which the certificate is to 
be given, but it is sufficient if it follows the 
language of the section. A regulation by the 
Gk)vemor-in-Council under the above Acts for 
closing shops or classes of shops for one ** after- 
noon " in each week, must order them to be 
closed for the whole '* afternoon," i.e., from noon. 
Therefore, a regulation ordering shops of tailors 
to be closed from one o'clock in the afternoon is 
bad. (Per Madden, C.J., and Holroyd, J.), The 
expressions "substantially interested" and 
" affected thereby " in section 34 of the Factories 
and Shops Act 1896 mean the same thing. Ellis 
V. Horsley Brothers, 23 V.L.B. 609, 19 A.L.T. 
202, 4 A.L.B. 59. (Madden, C.J., Williams and 
Holroyd, JJ.) 

[New Zealand.]— Closhig time-rEmployed 
more than half-an-hour after closing time — 
Delivery of goods — Dilatoriness of employee — The 
Shops and Shop-assi»tants Act, 1894, Section 5 — 
The Shops and Shop-assistants Act Amendment 
Actf 1896, Section 5. — An employer is liable to 
the penalty imposed by section 5 of The Shops 
and Shop-assistants Act, 1894, as amended by 
section 5 of the Amending Act of 1896, where 
an assistant, employed by him to deliver goods 
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FACTORIES AND SHOPS- Continwd. 

from his shop to customers by means of a horse 
and cart, does so in an idle and dilatory way, and 
so does not finish and return with the horse and 
cart until more than half-an-hour after the pre- 
scribed time for closing, although he might have 
delivered the goods and returned within that 
time if he had exercised reasonable diligence. 
Bat if the failure to return within the time had 
been caused by the assistant, after delivering the 
goods, choo$:ing to go about some business of 
his own, the employer would not have been 
liable. Shanahan v. Crespin, 16 N.Z.L.B. 457. 
(Prendergast, G.J.) 

[New Zealand.] — Excepted Shops — " Chem- 
ist " — Business of — • Exclusively " — The Shops 
and Shop-assistants Act Amendment Act^ 1894, 
8. 3 — The Shops and Shop-assistants Act Amend- 
ment Actf 1895, «. 7. — A chemist's shop is one 
in which the business of a chemist is carried on 
exclusively, within the meaning of s. 3 of The' 
Shops and Shop-assistants Act, 1894, as 
amended by s. 7 of The Shops and Shop- 
assistants Act Amendment Act, 1895, if only 
such goods are sold at it as are ordinarily sold 
at chemists' shops. Where a magistrate found 
that general photographic goods were, at the 
date of the hearing of a case before him, and 
had been for many years prior to 1894, com- 
monly, though not universally, sold by chemists, 
and that, although cameras were not so fre- 
quently sold by chemists as general photographic 
goods, yet the trade in cameras in New Zealand 
was, and had been for many years, principally in 
the hands of chemists. Heldj on this finding, 
that a chemist selling photographic goods, and 
amongst them cameras, was carrying on busi- 
ness which ordinarily appertains to the business 
of a chemist, and therefore carrying on business 
exclusively as a chemist within the meaning of 
the above Act. Oatenbt v. Slattery, 16 N.Z.L.B. 
461. (Prendergast, C.J.) 

[New South Wales.] — Prosecation of com- 
pany — Two prosectttioiiB for same offence— 

Occupier — Company — Manager — Res judicata — 
Factories and Shops Act (60 Vtc. No. 37), ss. 37, 
50. — An information laid against a limited com- 
pany for an offence under e. 37 of the Factories 
and Shops Act was dismissed. Held^ that such 
dismissal was no bar to an information for the 
very same offence being subsequently laid 
against the managing director of the company. 
Clego v. Abel, 14 W.N. (N.S.W.) 131. (Cohen, 
J.). 

[New Zealand.] — Servants' registry — 
Renetval of license at the option of holder — Dis- 
cretionary Power — The Servants* Registry Offices 
Act 1895. — An Inspector of Factories has no dis- 
cretionary power under section 5 of The Servants' 
Registry Offices Act 1895, to refuse an appli- 
cation for the renewal of a licence to keep a 
servants' registry office. Heighton v. The 
Inspector of Factories, 16 N.Z.L.R. 698. 
(Conolly, J.) 

[New Zealand.] —Subletting— 3/afe?*iai issued 
by merchant to occupier of factory to be made 
up — Doing loork elsewhere than in factory — 
" Pieceworkers." — The Factories Act Amendment 
Acty 1896, «. 2.— The Factories Act, 1894, «. 
23— A registered occupier of a factory, regu- 



larly employing a number of persons in such 
factory, and to whom shirting is issued by 
merchants for the purpose of being made up 
into shirts for subsequent sale by them, the 
factory-occupier supplying every requisite ex- 
cept the actual shirting, and being paid by the 
merchants at so much per dozen, is, by virtue 
of the last clause of s. 23 of The Factories Act, 
. 1894, and of section 2 of The Factories Act 
I Amendment Act, 1896, prohibited from sub- 
letting any part of such work, or doing any 
part of it in any way except on his own pre- 
mises, and by himself or by his own work- 
people, to whom he pays wages therefor. 
Mayer v. Shanaohan, 16 N.Z.L.B. 442. (Pren- 
dergast, C.J.) 

[Victoria.] — Wages— Log fi9,te%— Agreement 
to pay less than Log Rates— Honest dispute as to 
amount — Factories and Shops Act 1896 [No. 
1445) s, 15 (8). — A master paid his employee 
piece-work wages, being honestly of the belief 
that his agreement with her was that she shall 
only receive wages at that rate. He was, how- 
ever, liable to pay her a weekly wage as no binding 
agreement had been made with respect to piece- 
work wages. Held that he was not guilty of an 
offence under the Act, as an employer cannot 
be found guilty of an offence under s. 15 (8) 
unless the justices find that he acted with the 
intention of evading the Act. If justices so 
find then it does not matter whether he enacts 
a pretence at the beginning of the employment, 
or at the time of payment. Hall o. Bartlett, 24 
V.L R. 1, 20 A.L.T. 37, 4 A.L.R. 157. (Madden, 
C.J.) 

FALSE REPRESENTATION. 
See Criminal Law. 

FALSE STATEMENT 

Before Land Board 

See Crown Lands — Land Appeal 
Court cases, 

FENCING 

Contribution to 
See Crown Lands. 
See Crown Lands — Land Appeal 
Court cases, 

FENCING. 

[Victoria. I — Diyiding Fenc^— Defendant to 
pay half the cost — Work and labour and mate- 
rials provided — Workt d-c.^ done at request of 
defendant — Jurisdiction of Court of Petty Ses- 
sions. — Justices Act, 1890 {No, 1105), s, 59, (4) 
— Second Schedule, Form XXXIII — Fences Act, 
1890 (No. 1092), ss. 20, 21.— In a complaint 
for work and labour done and materials for the 
same provided, the complainant must show that 
the work and labour was done, and the materials 
for it provided, for the defendant and at his re- 
quest. A complainant cannot, therefore, suc- 
ceed in such a complaint where it is shown that 
the claim arose out of an agreement between the 
parties that the complainant should erect a 
dividing fence, and that the defendant should 
pay one-half the cost of its erection, inasmuch, 
as no particular portion of the fencQ was erected 
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FENCING— Cotittnuei. 

for the exclusive benefit of the defendant. 
WiLBY V. Hill, 20 A.L.T. 67, 4 A.L.R. 189. 
(Hodges, J.) 

[New Zealand.] — Occttpier — Owner entitled 
to occupy — Beneficial Owner -^Tenants at Will — 
Covenant by Lessee to fence — Lessor Occupier of 
Adjoining Lands — PMic Trustee — Native Re- 
serve— TJie Fencing Act, 1881, ss. 2, 26, and 34— 
The West Coast Settlement Reserves Act, 1892. 
— The Public Trustee is not ** entitled as owner 
to occupy,'* and is not, therefore, the *' occu- 
pier " within the meaning of The Fencing Act, 
1881, of lands vested in him under The West 
Coast Settlement Reserves Act, 1892, of which 
the Native beneficial owners are in actual occu- 
pation, though not under any lease or licence, 
and as his tenants at will only. A covenant by 
a lessee to fence does not disentitle him to 
claim contribution under the Fencing Acts 
from his lessor as owner and occupier of lands 
adjoining those leased, even though the latter 
owned and occupied the adjoining lands at the 
date when the covenant was entered into. Such 
a covenant must be construed as affecting the 
relations between the parties as landlord and 
tenant of the lands leased only, and not as 
occupiers of adjoining lands. S. 34 of the 
Fencing Act, 1881, has no application to such a 
case. S. 26 of The Fencing Act, 1881, is not 
confined to oases of fences being out of repair or 
becoming insufficient through natural decay. 
The Public Trustee v, McEeown, 16 N.Z.L.B. 
641. (Prendergast, G.J., Edwards and Penne- 
father, JJ.) 

FERAE NATURAE 

Afdmals 

See Oystebs. 

FIDUCIARY RELATIONSHIP. 
See Vendor and Purchaser. 

FIERI FACIAS. 

See District Courts and County 

Courts — Execution 

See Practice — Execution, 

FINAL JUDGMENT. 

See Practice — Judgment, 

FORECLOSURE. 

See Land Transfer — Mortgage, 
See Practice — Accounts. 

Sale in lieu of 

See Mortgage — Foreclosure, 

FOREIGN COMPANY. 

See Company — Contributory, 

Service of writ on 

See Practice — Service, 

FOREIGN JUDCiMENT— L^at;^ given to 
issue bankruptcy notice on memorial of 
See Bankruptcy — Bankruptcy 
notice. 

Ex parte Bank of New South Wales, 
Ltd., 8 B.C. (N.S.W.) 26. 



[New South Wales.] — Execution on foreign 
Judgment — Jurisdiction of foreign Court — Action 
for calls — 19 Fie, No, 12.— The defendant, a 
permanent resident of New South Wales, was a 
shareholder in the Bank of New Zealand, a 
banlcing company carrying on business in New 
Zealand and elsewhere, and incorporated by an 
Act of the New Zealand Legislature, and a deed 
of settlement under which calls might be made 
payable at such times and places as the board 
might determine. A call was duly made pay- 
able at Wellington in New Zealand, and the de- 
fendant was sued for the said call in New 
Zealand, and served in New South Wales with 
a writ for service out of the jarisdiction by leave 
of the Supreme Court of New Zealand. He did 
not appear, and the plaintiffs signed jadgment 
by default. Held, that whether the defendant 
had or had not, by signing the deed of settle- 
ment, contracted to pay the calls in New Zea- 
land, he had not snbmitted to the jurisdiction 
of the Court of New Zealand, and an applica- 
tion to issue execution in New South Wales 
under 19 Vic. No. 12 was refased. The Bank 
OP New Zealand w. Lloyd, 14 W.N. (N.S.W.) 
160. (Stephen, J.) 

[Queensland.] —I88ne of execution on 
memorial of foreign IvAgmetii— Right of de- 
fendant to impeach judgment after memorial filed — 
Evidence — 19 Vic., No. 12, s, 3—20 Vic., No, 
25, 8. 13. — On the return of a summons under 19 
Vic, No. 12, 8. 3 (see now 31 Vic, No. 17. s. 
22), founded on a memorial of a judgment of 
New South Wales, calling on a defendant to 
show cause why execution should not issue 
in the Supreme Court of Queensland upon such 
judgment, the defendant filed an affidavit stating 
that he had never been served with the writ in 
the action, either personally or by its having 
being left at any residence, occupied by him. 
Held J that a memorial of a foreign judgment is 
only prima facie evidence that the judgment 
was obtained in due course of law; that any 
defence which a defendant might plead on an 
action of debt on a foreign judgment will be a 
good answer to an application for the issue of 
execution under s. 3 of the Act 19 Vic, No. 12 ; 
and that, as the evidence adduced by the defen- 
dant raised reasonable doubts as to whether he 
had received proper notice of the proceedings in 
the action, the plaintiff was not entitled to the 
summary relief asked for, which should only be 
granted in very clear cases. Barker v. Johnson, 
9 Q.L.J. (N.C.) 1. (Lutwyche, J. Reported also 
in the Queensland Supreme Court Reports, Vol. 
L,p. 28.) 

FOREIGN LAW. 

Imperial law inapplicable to the colonies 

See Company — British laiv — Wind- 
ing-up, 

FORFEITURE 

Of interest under will upon marriage 
with certain persons 

See Will. 

Reference by Minister as to 

See Crown Lands — Reference by 
Minister, 
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180 



FORFEITURE— Continiicd. 
Of selection 
See Crown Lands — Land Appeal 
CouH cases. 

Of Sliares — Non-payment of calh 
See Company — Calh 

FORMA PAUPERIS. 

Action in 
See Divorce. 

FRAUD. 

Land transfer — Notice of unregistered 
interest 

See Land Transfer. 

FRAUDS. 

Statute of 

See Contract. 

See GUARANTSE. 

FRAUDULENT PREFERENCE. 

See Bankruptcy. 
See Company. 

Action to recover ifwneys paid — Paiiies 

See Bankruptcy — Fraudulent jwe- 
ference. 

The Official Assignee of Bispham 
V, Hunter, 16 N.Z.L.R. 608. 

Notice of proceedings for adjudication 

See Bankruptcy. 

In re Pearsb, Ex parte Fearer, 8 
Q.L.J. 164. 

Of creditor 
See Company. 

FRAUDULENT SALE. 

Costs of motion to set aside 
See Bankruptcy— -Costs, 

"FREQUENTING." 

** Phice of public resort *' 
See Vagrant. 

FRIENDLY SOCIETY. 
See Company. 

[Victoria.]— Member— DwpMttf—Jwmdictton 
of Court— Friendly Societies Acts, 1890 (No, 1094), 
». 20, 1891 {No, 1232), «. 12.— Where a com- 
mittee of management of a friendly society 
suspend a member from the benefits of member- 
ship, he does not thereby cease to be a member, 
and the court has not thereafter jurisdiction to 
deal with a dispute between him and the society 
in a matter in which the society has exclusive 
jurisdiction. Einoham v. Joel, 23 V.L.R. 284, 
19 A.L.T. 93. 3 A.L.R. 209. (Madden, C.J., 
Hodges and Hood, JJ., affirming decision of 
Holroyd, J.) 

E 



FULL COURT. 

Jurisdiction of, to stay proceedings 
pending application to Privy Council 
for leave to appeal 

See Privy Council — Appeal, 

FUTURE ASSETS 

Of company — Uncalled capital 
See Company — Capital. 

GAMING. 

[Viotoria.] — Betting in a Sti^et — Street 
Betting Suppression Act, 1896 (No. 1436), «. 2 — 
The fact that a person makes one bet in a street 
is not evidence that he was in the street *' for the 
purpose of" betting within the meaning of s. 2 
of the Street Betting Suppression Act, 1896. If 
the facts are consistent with a lawful purpose, 
as well as with the guilty purpose, the presump- 
tion of law is that the defendant is not guilty. 
BioQs V. ZiLLiEs, 23 V.L.R. 567, 19 A,L.T. 187, 
4 A.L.K 45. (Madden, C.J., Holroyd and 
Hodges, JJ.) 

[Victoria.] - Betting in a " Street " — 
" Thoroughfare " — Passage through building — 
Street Betting Suppression Act, 1896 (No. 1436), 
8. 25. — A passage through a building along 
which the public pass from one public street to 
another, by the permission of the owner, and 
which is not always open, the whole premises 
being under one roof, is not a ** thoroughfare " 
or a '* street " within the meaning of sections 2 
or 5 of of the ** Street Betting Suppression^ Act, 
1896." Sheahan v. Jackman, 19 A.L.T. 184, 
4 A.L.R. 477. (Madden, C.J., Hohroyd and 
Hodges, JJ.) 

[New South Wales.] — ¥\&ce—Bettittg Houses 
Suppression Act (39 Vic, No. 28), s. 8 — The ap- 
pellant used, for the purpose of betting with 
persons who resorted thereto, a lane, or private 
right of way, opening from a street, and from 
which there was access to certain bookmakers' 
shops, which fronted an adjoining street. Held 
that the lane was a " place" within the mean- 
ing of s. 3 of the Betting Houses Suppression 
Act. Potter v. Thomas, 19 N.S.W.L.R. (L.) 
170, 14 W.N. (N.S.W.) 171. (Darley, C.J., 
Stephen and Cohen, JJ.) 

See R. v. Humphrey (1898) 1 Q.B. 875 

GARNISHEE, 

See Attachment of Debts. 

GAZETTE. 

Proclamation in 

See Crown Lands — Land Appeal 
Court Cases 

GIFT 

Of real and personal estate for life 
See Will — Construction, 

In re ^is,vtb, Ooodfellow v, Jeffs, 16 
N,Z.L.B. 496. 
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GIFT OVER. 

See Will — Construction. 

GOLD MINING. 

Set Mining. 

Exemption of company from, annual 
license fee — Cowpany formed for 
mining purposes exclusively 

See Stamp Duties. 

In re Magnetic Gold Dredoino Co , 
Ltd., 16 N.Z.L.R. 317. 

GOLD-MINING LEASE. 
See Mining. 

GOVERNOR. 

Of New Zealand — Power to take and 
lay down road reserved in Crown grant 

See Crown Grant. 

GROUPING. 

Of selections 

See Crown Lands — Land Appeal 
Court Cases, 

GRAVEL. 

Removal of 
See Contract. 

GUARDIAN AD LITEM. 

To respondent in bankruptcy proceed- 
ings 

See Bankruptcy. 

In re Hooper, Ex parte The OFFiciAii 
Assignee, Compton Respondent, 9 
B.C. (N.S.W.) 15. 

GUARANTEE. 

r Victoria.] — Overdraft — Default in payment 
— Statute of Limitations (21 Jac. I, c. 1ft). — A. 
executed a guarantee in favour of a bank, by 
which he undertook to pay advances made, or to 
be made, to £. by way of overdraft, in case B. 
should **make default" in payment thereof. 
Held, that no cause of action arose upon the 
guarantee until a demand for payment had been 
made by the bank upon B., ^and that, conse- 
quently, the Statute of Limitations did not 
commence to run until after the making of such 
demand. Union Bank of Australia, Limited v. 
Berry, 23 V.L.R. 605, 19 A.L.T. 132, 4 A.L.B. 
4. (Hood, J.) 

GUEST. 

Of landlord 
See Licensing Acts — fence, 

HABEAS CORPUS. 

See Praotios — Examination of 
witness. 



HEALTH. 

[Victoria.] —Milk, Punreyop ot— Board of 
Health — By • laic — Registration — Person Resident 
out of District— Health Act, 1890 (No. 1098), «. 
35. — A by-law of a local Board of Health pro- 
vided for the registration of every person carry- 
ing on the trade of a purveyor of milk. Heldj 
That a person residing out of the municipality 
and supplying milk as a regular course of 
business, in wholesale quantities to another 
person residing within the municipality was not 
a purveyor of milk within the by-law. White 
V, Harmer, 20 A.L.T. 141, 4 A.L.R. 277. 
(Williams, Holroyd and Hood, JJ.) 

I Victoria.] —Sale to Prejudice of Pup- 
chaser — Lim^ejuice diluted with water — Label 
on bottle — Notice to purchaser — Health Act (No. 
1098), ss. 43, 46.— A purchaser asked for lime- 
juice and was supplied with water which might 
have contained a little pure limejuice. Held, 
that the purchaser did not get substantially 
what he asked for and that the sale was to the 
prejudice of the purchaser, within the meaning 
of s. 43 of the Health Act 1890. There was a 
label upon the bottle stating that it was a mix- 
ture of limejuice and water. Held, that as the 
mixture contained a very little, if any, limejuice 
the label did not state the " nature and compo- 
sition" of the mixture, and, therefore, that the 
label did not comply with s. 46 of the Health 
Act so as to protect the vendor. Kider v. Free- 
body (No. 2), 20 A.L.T. 251, 4 A.L.R. (C.N.) 115. 
(Williams, A'Beckett, and Hodges, JJ.) 

[Victoria.]— Yaccination — Notice — Parent — 
Notice to Parent — Service of notices — Prosecutor 
relieved from proving o fence — Public Vaccinator 
— Notice to state days, hours and places at which 
public vaccinator will attend — Transmission of 
certificate of successful vaccination — Certificate 
of insusceptibility to successful vaccination — 
Health Act, 1890 {No. 1098), ss. 204, 214— 
Schedides 16, 18. — The notice requiring a parent 
to have a child vaccinated should be addressed 
to the parent, i.e., the person having the 
custody of the child and liable to be held 
responsible for the non -vaccination, by name. 
A notice headed *' Notice to Parent," and 
addressed t9 no one is insufficient although 
handed to the father of the child. The pro- 
visions of section 204 of the Act No. 1098, which 
require that the days, hours, and places within 
such district at which such public vaccinator 
will attend, are not complied with by a notice 
stating that " he will attend at his dispensary at 
the hour of 10 o'clock on Saturdays." The form 
of notice required by Schedule 18 is not com- 
plied with by a notice in which the parent is 
directed to transmit the certificate of successful 
vaccination ** to the registrar of the district in 
which the operation shall have been performed." 
The form of certificate prescribed' in Schedule 
16 must contain the statement that the 
child is insusceptible of successful vaccination. 
O'LouGHLiN V. McCay, 2S V.L.R. 650, 20 A.L.T. 
11, 4 A.L.R. 190. (Madden, C.J.) 



HIGHWAY. 

Dedication of 
See Road. 
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HOMESTEAD LEASE. 

Sec Crown Lands — Land Appeal 
Court Cases, 

HOMESTEAD SELECTION. 
See Crown Lands. 

HOUSE OF REPRESENTATIVES. 

Disqualification for meinbership — 
Bankruptnj 

See Constitution. 

HUSBAND AND WIFE. 

See Divorce. 

Coercion 

See Criminal Law — Husband and 

Wife. 

Brown v. Attorney- General of New 
Zealand, 1898 A.C. 234. 

Joint residence in house mrcted on 
common boundary of adjoining selec- 
ti^ms 

See Crown Lands — Land Appeal 

Court Cases — Residence, 

Liability of husband for costs 
See Divorce. 

Liability of husband to be made a con- 
tributory in respect of sliares held by 
wife — Foreign company -r-Domicile 
See Company — Contributory, 

ManiM woman — Petition by, without 
next friend for custody of child 
See Infant — Custody, 

In re Vincent, 19 A.L.T. 171. 

See Practice — In/ant, 

Married woman — PropeHy purchased 
iviih savings from allowance for house- 
keeping 

See Bankruptcy — Frauduhmt Gift, 
Bernicko v. Walker, 23 V.L.R. 332, 
19 A.L.T. 88, 3 A.L.R. 242. 

Wife's cosU in divorce proceedings 
See Costs — Divorce, 

Will of murned woman — Power to 
dispose of realty by will 

See Probate and Administration — 

Testamentary Capacity, 

In re Thomas, 9 B.C. (N.S.W.) 18. 

[New South Wales.] —Married Woman, 
Acknowledgment by — Pmcer of appointment — 
Registration ofDeedtAct{l Vic. No, 16), «. 16. — 
It is not necessary for a deed made by a mar- 
ried woman executing a power of appointment to 
be acknowledged under s. 16 of the Registra- 
tion of Deeds Act. Heath v. Commercial 
BuiiJ)iNo AND Investment Co., 19 N.S.W.L.R. 
(L.) 246, 16 W.N. (N.S.W.) 16. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] —Married Woman- 
Separate eatate — Realty taken under intestacy — 



Married Women's Property Act of 1889, «. 8. — 
C, a woman married in 1885, was one of the 
next of kin of an intestate who died before 1892. 
The administrator of the estate obtained a 
power of sale from the Probate Court, and pro- 
ceeded to realise the estate. When the estate 
had all been realised with the ezcaptlon of a 
certain piece of land, it was arranged betwaen 
all the next of kin that C. should take this land 
at a certain price, that price to be retained by 
the administrator out of the moneys payable to 
C. on the distribution of the estate. Held^ that 
this land was the separate estate of C. Trainor 
V, CoADY, 14 W.N. (N.S.W.) 217. (Manning, J.) 

[Victoria.] —Separation Deed— FaZidtt?/ — 
No trustee — Consideration — Covenant to pay 
weekly sum for maintenance of wife and children, 
— By an agreement under seal between husband 
and wife they agreed to live apart, and the hus- 
band covenanted to pay to the wife a weekly 
sum for the maintenance of herself and her 
children, and to leave her unmolested, and to 
allow the wife to have the custody and control 
of the children. The wife covenanted to accept 
the weekly sum as maintenance for herself and 
her children, and as long as the payments were 
made to leave the husband unmolested. Held^ 
that the agreement disclosed on its face valu- 
able consideration so as to enable the wife to 
sue for the non-payment of the weekly sums. 
SenibUt the deed being under seal^ no considera- 
tion need be shown. Brown v. Brown, 20 
A.L.T. 139, 4 A.L R. 275. (WiUiams, Holroyd 
and Hood, JJ.) 

ILLEGITIMATE CHILDREN. 

See Deserted Wives and Chil- 

DBEN. 

IMPERIAL LAW. 

Non-application of to colonies 
See Company — British^ Law — 
Winding-up, 

IMPERIAL STATUTES. 

Application in New South Wales 
See Statute Law. 

IMPOUNDING. 

Sale bypoundkeeper — Title ofpurcliaser 
See Detinue. 

[Victoria.] — Nearest accessible pound — 

Discretion of justices — Pounds Act, 1890 (No, 
1129), s. 16.— Under s. 16 of The Pounds Act, 
1890, it is a matter of fact for the justices to 
decide as to which is the "nearest accessible 
pound," and in so determining the justices may 
take into consideration the matter of conveni- 
ence Adam v, Ryan, 23 V.L.R. 334, 19 A.L.T. 
99, 3 A.L.R. 231. (Hood, J.) 

IMPROVEMENTS. 

See Crown Lands — Rent. 

See Crown Lands — Land Appeal 

Court Cases, 

Contribution towards 
See Tenants in Common. 
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INCOME. 

See Taxation. 

INCOME TAX. 

See Taxation. 

INDECENT ASSAULT. 
See Criminal Law. 

INDEMNITY. 

By creditors 

See Bankruptcy — Assets, 

To Official Trustee from liability of 
bankrupt debtor for calls on shares 

See Bankruptcy — Trustee, Poivers 

and rights of. 

Official Trustee v. O'Neill, 16 
N.Z.L.R. 99, 628. 

INDICTMENT. 

For criminal offence 
See Criminal Law. 

INFANT. 

Action of tort — Next fnend without 
visible means 
See PuACTioE — Mittimus. 

Custody of children 
See Divorce. 

Mortgagor an infant 

See Mortgagee — Foreclosure, 

Share of infant in Court — Prospective 
order for payment out 

See Practice — Payment out of 

Court, 

In re Bake well's Will, 14 W.N. 
(N.S.W.) 186. 

[New South Wales.] — Custody of— Parents' 
right, — A writ of Jiabeas corpus cannot go to 
compel a girl over the age of 16 to return to the 
custody of her parent where she is unwilling to 
submit to such custody. Ex parte McDonald, 
14 W.N. (N.S.W.) 176. (Darley, C.J., Cohen and 
Stephen, J J.) 

[Queensland.] — Castody of infant — Right 
of father to — Misconduct. — A father cannot be 
deprived of the custody of his infant child 
unless it appears that he is unfit to be the 
custodian of it, or that his so remaining would 
be an injury to the child. Where the wife is 
innocent, the Court, on an application for an 
order for the custody of children, must exercise 
a wider discretion, bearing in mind first of all 
the paternal right, secondly the marital duty, and 
thirdly the interests of the children. Teppa v. 
Teppa, 8 Q.L.J. (N.C.) 109. (Griffith, C.J.) 

[VicTORU.] — Custody — Petition by mother — 
No next friend — Marriage Act 1890 {No. 1166), 
s. 31 (2) — Married Women^s Property Act 1890 
{No. 1116), 8. 4 (2) — Rules of Supreme Court, 
1884, Order LVL, r. 16. — A mother may with- 
out a next friend present a petition under s. 31 



of the Marriage Act, 1890, for the custody of a 
child. In re Vincent, 19 A.L.T. 171. (Williams 
J.) 

INJUNCTION. 

See Practice — Injunction. 

Absence of evidence of intention to 

violate the laic — Injunction refused 

See Mining. 

Deep Creek Gold Dredging Co. v. 
Gympie Quartz Crurhinq Co., 8 
Q.L.J. 131. 

[Queensland.] — Injunction — Appeal from 
order dhaolving injunction — Order made on such 
appeal to vary injunction — New matter on appeal 
— CostH. — On an appeal from an order dissolving 
an injunction, fresh evidence may be adduced 
by the plaintiff, and the Court may, upon such 
evidence, continue the injunction. Where, on 
an appral from an order dissolving an injunc- 
tion, the appellants succeeded upon fresh evi- 
dence, they were ordered to pay the costs of the 
appeal. Craven v. Harte, 8 Q.L.J. 142. 
(Griffith, C.J., Real and Tower, JJ.) 

[New South Wales.] — Voluntary Associa- 
tion — Internal manapeinent — Right of property — 
Jurisdiction of the Court to grant an injunction. 
— A voluntary association was formed by 
millers and sellers of fiour ** to promote and 
establish uniformity in commercial usages, and 
for the exchange of information of advantage to 
the members." An annual subscription was 
paid by the members " to defray expenses." 
The plaintiff, who had been a member of the 
association, brought a suit for an injunction to 
restrain the committee from refusing to accept 
his subscription and from turning him out of 
the association. The only property possessed 
by the association at the date of the suit was 
£35, being the balance of subscriptions over 
expenses. Held that the Court had no jurisdic- 
tion to entertain the suit, as the association 
was a purely voluntary one and no right to pro- 
perty was in question. Amos v. Brunton, 18 
N.S.W.L.R. (E.) 184, 14 W.N. (N.S.W.) 69. {Man- 
ning, C.J. in Eq.) 

INJURY. 

Notice of 

See Master and Servant. 

INSOLVENCY. 

See Bankruptcy. 
Sale of land by insolvent trustee of 
insolvent mortgagor 
See Land Transfer. 

Corbett v. Sullivan, 19 A.L.T. 177, 
4 A.L.B. 38. 

INSPECTION. 

Of draft bill of costs in action to 
recover solicitor^'! costs 
See Practice — Discovery, 

Macdonald-Paterson & Hawthorn 
V. Perkins, 9 Q.L.J. (N.C.) 18. 

Of title deeds 
See Land Transfer, 
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INSTRUMENTS ACT. 

Action under — Substituted service 

See Pbactice — Service. 

BliACkwell v. Mansfield, 23 Y.L.B. 
397, 19 A.L.T. 38, 3 A.L.R. 166. 

Debentube issued by Company. 
Final Judgment Summons. 
Promissory Note. 
Service of Writ on Attorney. 
Stock Mortgage. 

[Victoria.]— Debenture issued by Com- 
pany — Bill of sale — Registration — Instrume7it8 
Act, 1890 (2^0.1103), 88. 132, ISS— Companies 
Act, 1890 {No. 1074), s. 4S-Companie8 Act, 
1896 (No. 1482), s. 53.— Debentures issued by a 
registered company to secure a sum of money 
and giving a charge over all the property, both 
present and future, of the company, need not be 
registered as bills of sale, (By Holroyd and 
A'Beckett, JJ.), on the ground that debentures 
are not bills of sale, by which the grantee or 
holder has power to seize or take possession of 
any property within the meaning of sections 182 
and 133 of the Instruments Act, 1890. (By 
Madden, C.J.), on the ground that a bill of sale 
granted by a company is not within part VI. of 
Instruments Act, 1890. The Bank of Victoria, 
Ltd., v. Langlands Foundry Co., Ltd., 24 V.L.R. 
230, 20 A.L.T. 71, 4 A.L.R. 193. (Madden, C.J., 
Holroyd and A'Beckett, JJ.) 

[Victoria.] — Final Judgment summons — 

Action on promissory note under Instruments Act 
1890 — Leave to appear and defend — Application 
for final judgment — Instruments Act, 1890 (No. 
1103), 88. 93, 98— -Bw/es of Supreme CoHra884— 
Order XIV., r. 1 — In cases where a defendant has 
obtained unconditional leave to appear to and 
defend an action brought under the Instruments 
Act, 1890, the provisions of Order XIV., r. 1, 
do not apply, and the defendant is entitled to 
have the action tried in the ordinary way, and 
not on affidavit. Union Bank of Australia, 
Ltd., 17. Dean, No. 3, 24 V.L.R. 331, 20 A.L.T. 
82, 4 A.L.R. 222 (and on appeal), 20 A.L.T. 128, 
4 A.L.R. 261. (Williams, Holroyd and A'Beckett, 
JJ., reversing Hood, J.) 

[Victoria.] — Promissory noi^— Instalments 
Act 1896 (No. 1423) s. 7— Justices Act 1890 (No. 
1105) 8. 59. — The provisions of s. 7 of Act No. 
1423 are directory only, and not mandatory. 
A holder of a promissory note can, therefore, 
sue in the Court of Petty Sessions. Coppel v. 
Blacklow, 23 V.L.R. 514, 19 A.L.T. 170, 4 
A.L.R. 20. (A'Beckett, J.) 

[Victoria.] — Promissory note — Leave to 
appear and defend — Affidavit disclosing facts 
making it incumbent on holder to prove considera- 
tion — Setting aside order — Instruments Act, 1890 
(No. 1103), S8. 92, 93. — Where, in an application 
under s. 93 of the Instruments Act 1890, the 
affidavits prove facts to the satisfaction of a 
judge, which would make it incumbent on the 
holder of a promissory note to prove considera- 
tion, the judge must grant an order giving the 
defendant leave to appear and defend in the 
ordinary way ; and a judge cannot set aside an 
order m^de on such a statement of facts, even 



though the plaintiff satisfies him that he gave 
consideration for the promissory note. Union 
Bank of Australia, Ltd., v. Dean, No 1, 24 
V.L.R. 327, 20 A.L.T. 68, 4 A.L.R. 210. 
(Hodges, J.) 

[Victoria.]— ^Service of ivrit on attorney 
contrary to his will — Instruments Act, 1890 (No. 
1103), 8. 196. — The service on an attorney of a 
foreign company of a writ of summons against the 
grantors of the power of attorney is not an act of 
his, or an act submitted to by him, within the 
meaning of s. 196 of The Instruments Act, 1890. 
Rudd v. Griffith's Cycle Co., Ltd., 23 V.L.R. 
350, 19 A.L.T. 111, 3 A.L.R. 235. (Madden, C.J., 
Holjoyd and Hood, JJ.) 

[Victoria. ] — Stock mortgage — Registration 
— Deputy Registrar — Judicial notice of signature 
— Inaccurate statement of consideration — Admis- 
sion of evidence to cure informality — Instruments 
Act, 18f90 (No. 1103), Part VIII.— Justices Act, 
1890 (No. 1105), 8. 146.- An inaccurate state- 
ment of the consideration of a stock mort' 
gage does not invalidate the instrument, where 
consideration has in fact been bona fide given. 
The Court cannot take judicial notice of the 
signature of the Deputy Registrar-General, and, 
therefore, the registration of a stock mortgage is 
not proved by the endorsement on the mortgage, 
signed by H^iat officer, of the receipt of the 
memorial. On the return of an order nisi to 
review, the Court can under section 146 of the 
Justices Act, 1890, allow the complainant to 
correct, by additional evidence, a slip in the pro- 
ceedings before the justices. Sutherland v. 
Cooley, Harris, Claimant, 20 A.L.T. 99, 4 
A.L.R. 245. (Hood, J.) 

INSURANCE. 

Of buildings devised by will 
See Will — Construction. 

Fire Insurance. 
Life Assurance. 

[Queensland.] — Fire insurance — Subse- 
quent insurance— StipuZatfo^i m policy requir- 
ing notice to insurers of — Effect of failure to 
give notice of subsequent invalid or voidable 
policy. — A policy of insurance on a dwelling 
house, obtained by plaintiff from defendants, 
an insurance company, contained a stipulation 
that no claim should be recognised or recover- 
able if the property insured was previously or 
subsequently insured elsewhere, unless the par- 
ticulars of such other insurance were notified to 
the company in writing and allowed by endorse- 
ment on the policy ; and it was provided that 
on such notice being given, it should be 
optional with the company to cancel the policy, 
returning the ratable premium for the unex- 
pired term. The plaintiff subsequently ob- 
tained from* a second company a further in- 
surance on the same property, but the policy 
was alleged to be voidable on the ground of 
misrepresentation by the plaintiff, and a claim 
being made thereunder, the company elected to 
treat the policy as void. No notice in writing 
of this second insurance was given to the defen- 
dants, and on a claim against them under their 
policy, they alleged a breach of the stipulation 
as to notice of subsequent insurance by reason 
. of the failure to give them notice of the assur- 
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ance with the second company. The terms of 
the policy with the second company made 
eyery representation contained in the applica- 
tion a warranty. The application contained a 
Btatenient that the property insured was not 
mortgaged, whereas in reality it was mortgaged. 
Held [reversing the decision of Griffith, C.J. (8 
Q.L.J. 144)] lliat, as the defendants must be 
taken to have been aware of the yariance of 
judicial authority as to the interpretation to be 
placed on the particular form of stipulation 
adopted by them, they could not claim, following 
the rule " Verba chartarum fortius accipiuntur 
contra proferentem" an interpretation of the 
stipulation more favourable to themselves than 
to the insured, and that therefore the word 
" insurance " therein must be taken to mean 
only a good and valid insurance, and that the 
defence failed. Held^ Jurther^ that as the repre- 
sentation in the application for the second 
insurance that the property was not mortgaged 
amounted to a warranty, and that as the fact 
warranted was untrue, there was never in reality 
any contract between the plaintiff and the 
second insurance company. Sinnamon v. New 
Zealand Insubance Co., Ltd., 8 Q.L.J. 144, 9 
Q.L.J. 13. (Cooper, Real and Power JJ.) 

[New South Wales.]— Life AMuranoe— Pro- 
tection of policy — Waiver of protection by charge 
— Words creating charge, — A protected policy 
loses its protection by an express charge for pay- 
ment of debts, and such a charge is created by 
words in the will. *' after payment of all my just 
debts, <feo," followed by a gift including 
the proceeds of the policy. In re Nevilb, 
Ex parte The Official Assignee, Oardner, 
Respondent, 19 N.S.W.L.R. (B. & P.) 22, 8 
B.C. (N.S.W.) 46. (A. H. Simpson, J.) 

[New Zealand.] — Life Assurance — Align- 
ment — Policy of— Declaration of Trust — Notice 
to commissioner — The New Zealand Government 
Insurance and Annuities Act, 1870, s. 10. — H. 
effected an insurance of £l,O0k) in the Govern- 
ment Life Insurance Office, and subsequently, in 
1871, indorsed a declaration in the form pre- 
scribed, but did not notify such indorsement to 
the Commissioner. Being informed subsequently 
that the indorsement had not come under the 
Commissioner's notice, and that the department 
thought he should cancel the indorsement, he 
made a further indorsement purporting; to cancel 
the original indorsement. Heldf that the original 
indorsement was ineffectual under the statute, 
not having been completed by the notice pre- 
scribed. Haqoitt V, The Government Insur- 
ance Commissioner, 16 N.Z.L.B. 702. (Penne- 
father, J.) 

[New Zealand.] — Life Insurance— Protected 

Policy — ** Legacy" — Residuary bequest — '^Spe- 
cial direction " — Payment of debts — " The Life 
Assurance Policies Act, 1884 " section 33. — A 
devise and bequest of all the residue of a testa- 
tor's real and personal estate is not a " legacy " 
within the meaning of section 38 of The Life 
Assurance Policies Act, 1884 ; or, if it is a 
legacy, it is in itself a sufficient " special direc- 
tion " within the meaning of that section where 
there are policy moneys otherwise undisposed of 
by the will, and carries with it all such policy 
moneys, although these are nowhere specifically 



referred to in the i^ill. {Per Curiam — Wil- 
liams, Edwards and ConoUy, JJ., being of that 
opinion ; Prendergast, C.J., and Denniston, J., 
dissenting.) Where a testator directed that 
all moneys payable under any policies on 
his life should be collected, together with 
any other moneys which might be due or 
owing to him from any other sources, and that, 
after all his outstanding liabilities and debts had 
been duly paid, and a certain specific legacy 
paid over, then the residue or balance should be 
dealt with in a certain manner. HeUlj per 
totam Curiam, that this was a sufficient ^'special 
direction," and made the policy moneys avail- 
able for payment of debts. Ruddenklau v, 
Ruddenklau, Samuel r. Downes, 16 N.Z.L.R. 
404. (Prendergast, C.J., Williams, Denniston, 
ConoUy and Edwards, JJ.) 

INTENTION. 

Kvidence to show 
See Cbiminal Law. 



INTEREST. 

Accumulation of — Land aiul Income 
Tax, 

See Taxation — Land Tax, 

Covenant on — After liquidation of 
company 

See Company — Winding-up, 
Liability of trustees for 

See Trust and Tbustee — Breach 
of Trust. 

[New Zealand.] — DiBqualiflcation of 
Judge by Intepest — Waiver by consent. — An 
objection to the jurisdiction on the ground of 
interest of judges can be waived by the parties. 
City of Auckland v, Speight, 16 N.Z.L.R. 651. 
(Court of Appeal.) 

INTERLOCUTORY ORDER. 
See Privy Council. 

INTERMEDIATE EXAMINATION. 

See Articled Clerk. 
See Student at Law. 

INTERPLEADER. 

See Bankruptcy — Arrangement, 
'Deed of 

Snmll Debts Court — Appeal from de- 
cision of justices — ** Amount claimed *' 
— ^wmU Debts Act of 1867 Amendment 
Act of 1892 (56 Vic, No, 21), s. 8. 

See Small Debts Recovery. 

Austin v. Day, Leeper Claimant, 9 
Q.L.J. (N.C.) 23. 

Smull Debts Court summons 
See Small Debts Recovery. 
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INTERPRETATION OF ACTS. 

See Sta.tute Law. 

See Native Lands. 

Babkeb v. Edger, 1898 A.C. 748. 

INTERPRETATION OF DEED. 

[New Zealand.] — Liability under covenant 
— ** Rent, income J and profits" — Tlie defendant 
covenanted by deed, in consideration of natural 
love and affection, to make the plaintiff certain 
quarterly payments conditionally that as soon as 
the " rent, income, and profits " derived from 
certain premises belonging to the plaintiff should 
realise a certain sum the covenant should be- 
come void. Held, that the words *'rent, in- 
come, and profits," contained in the deed, must 
be interpreted to mean the net profits — i.e., the 
rental derived from the premises after deducting 
the payment of all necessary outgoings. 
O'Neill v, O'Neill, 16 N.Z.L.R. 504. (Conolly, 
J.) 

INTESTACY. 

Realty taken by married wouian under 
— Separate estate 

See Husband and Wife. 

INTRODUCTION. 

Of purchaser — Commission 
See Principal and Agent. 

INVESTMENT. 

By trustee — ** Real or personal securi- 
ties ** — Investment infixed deposits 
See Trust and Trustee. 

Logan v. Baper, 15 W.N. (N.S.W.) 
117. 

IRREGULARITY. 

See Articled Clerk — Irregularity, 
See Practice — Irregularity. 

Closing pleadings, in 

See Practice — Irregularity, 

Costs, taxed — Heading of application 
to sign judgment 

See Costs — Judgment, 

How amended 
See Practice. 

Waiver of 
See Practice — Adjournment, 
See Practice — Attachment. 

Trial 

See Criminal Law — Jury, 

IRRIGATION AND WATER SUPPLY 
TRUST. 

Rates — Recovery of 

See District Courts and County 
Courts — Jurisdiction, 

JOINT OWNERS. 

Of land— Land tax — Deduction 
See Taxation — Land Tax, 



JUDGMENT. 

Ses Practice. 

Attachment of moneys due on 

See Attachment of Debts. 

Of Bankmptcy Court — Effect of — 
Estoppel 

See Estoppel. 

Denham V, Foley, 16 W.N. (N.S.W.) 
146, 9 B.C. (N.S.W.) 18. 

By default — Application to set aside 

See Practice — Judgmentt 

LiNDOP i;. Tullt, 16 N.Z.L.B. 674. 

JUDGMENT CREDITOR. 

Of comjmny — Power to object to dis' 
solution of cmnpany 

See Company — Dissolution, 

JUDICIAL PROCEEDING. 

See Criminal Law — Perjun/. 

JUDICIAL SEPARATION. 
See Divorce. 

JURISDICTION. 

Alien — Powers of Court of New South 
Wales over 

See Practice. 

Compensation Court — Public work 
See Public Works. 

Defendants without — Service of writ — 
Order giving leave to serve 

See Practice — Service, 

Harbison v. Cowart, 16 N.Z.L.B. 447. 

Foreign Court 

See Foreign Judgment. 

Full Court — Powei of to stay pro- 
ceeding pending application to Privy 
Council for leave to appeal 
See Privy Council Appeals. 

SiNNAMON V. New Zealand Insurance 
Co., 9 Q.L.J. 24. 

Justices 

See Dogs. 

See Small Debts Recovery 
Justices — Bona Jide claim of right 

See Justices. 

Justices, power of to convict for 
different offence than that c/iarged 
See Justices — Jurisdiction, 

Land Appeal Court 

See Crown Lands. 
Land tax, power of Court of Equity 
as to 

See Taxation — Land Tax, 
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JURISDICTION— CofifiwMerf. 

Place wliere contract made 
See Small Debts Becoveby — 
Jurisdiction, 

Probate Court, power of to order pay- 
ment of m^ney into court 

See Pbobatb and Administbation — 
Jurisdiction of Probate Court, 
In re Gbeaves, 9 B.C. (N.S.W.) 16 

Removal of caveats^ power of Courts 
of Equity as to 
See Land Tbansfeb — Caveat. 
In re Lbk's Cavjbat, 15 W.N. 

(N.S.W.) 40. 

S^nall Debts Court 
See Small Debts Becoveby — 
Jwisdiction, 

Supreme Court, power of over persons 
performing public duties 

See SUPBEME COUBT. 

Warden's Court 

See Mining — Wardens Court. 
Warden's Court — Action for compen- 
sation for death by accident in a min^ 

See Mining — Accident in a Mine. 

JURY. 

See Cbiminal Law — Jury. • 

Set Pbactioe — Jury. 

In civil action — Common jury of 
twelve 

See Pbactice. 
Jury improperly sworn 

See Cbiminal Law — Jury. 

JUSTICE OF THE PEACE. 

Ajftdavits sworn before 
See Pbactice — Affidavits. 

JUSTICES. 

See Cbiminal Law — Larceny. 
See FEjucima ^Dividing Fence, 
Attachment of debts 

See Attachment op Debts^ 

See Small Debts Becoveby— 

Attachment of debts. 

Jurisdiction of 
See Dogs. 
See JuKisDiCTioN infra. 

Licensing Jxintices — Heating of appli- 
cation by — Incomplete order — Order 
completed by person 7wt an officer of the 
court — Validity 

See Licensing Acts — Prohibition 

order 

Cooper v, M'Mullen, 16 N.Z.L.R. 
660. 



JUSTICES— Conimued. 

Magistrates' court — Removal of axition 
into Supreme Court 

See Pbactice — Removal of action. 

Tucker v. Aratepa te Hau, 16 

N.Z.L.R. 611. 

Recovery of wa>ges before — Weekly 
hinng — Time limited for complaint — 
Master and Servants Act, s. 5 — 
Justices Acty 11 and 12 Vic, c. 43, s. 
11 
See Masteb and Sbbvant — Work- 
men's wages 

Ex parte Connbll, 14 W.N. (N.S.W.) 
103. 

Sitting in Small Debts Court 
See Small Debts Becoveby. 

Statutory prohibition to justices — 
— Calling on justices to slww cause — 
Form of rule nisi 
See Pbohibition. 

Ex parte Willodghby, 14 W.N. 
(N.S.W.) 125. 

JUSTICES. 

Acquittal 

See DiHMiHbAii, Order of, infra. 
Adjournment 

See also Postponement or Decision 

infra. 
Appeal 

See alto Order to Review infra. 
Bias 

See Disqualification infra. 
Certificate of Dismissal. 
Committal. , 

Complaint 

See Information injra. 
Contempt. 

Detention of Property. 
Dismissal, Order of 

See aho Appeal. 
Disqualification. 
Heakinq Before Justices. 
Information. 
Irregularity. 
Jurisdiction. 
Order to Beview 

See Committal supra. 

See Review, Order to, infra. 
Postponement op Decision. 
Beview, Order to 

See Committal supra* 
Sureties of the Peace. 

[New South Wales.] —Acyournment— The 
summons served on a defendant stated that the 
information was laid upon a date which, if 
correct would have afforded the defendant the 
defence that the information was not laid with- 
in six months of the matter complained of* 
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The defendant accordingly did not attend the 
court, which was 70 miles distant, but in- 
stmoted his attorney to take the point. At the 
hearing it turned out thvt the date stated in 
the summons was wrong, and that the informa- 
tion was laid in time. The defendant had a 
defence on the merits. Semble, that the Justices 
should have granted an adjournment. Ex 
porteCJoNNELL, 14W.N. (N.S.W.) 103. (Stephen, 
Owen, Cohen, J J.) 

[Victoria.]— Acquittal— Order to Review 
See DismisBal, order of infra. 

[Victoria.] —Adjournment— >CVifninaZ charge 
— ^The defendant was charged with the larceny 
of a purse containing four shillings. Imme- 
diately l^e case was called on he asked for a re- 
mand for the purpose of instructing a solicitor, 
but the Bench, instead of inquiring into the 
merits of the application for adjournment, de- 
cided, on being informed of the charge, that as 
the case was a small one, they would go on 
with it. Held, that whether an adjournment 
should be granted or not in a question of fact, 
and unless the justices can be clearly shown to 
be wrong, the Supreme Court will not interfere 
with the exercise of their discretion, but that in 
refusing the adjournment on the ground that 
the charge involved a trivial amount, the jus- 
tices had not properly exercised their discre- 
tion, and the order nisi to review their decision 
was made absolute. Boxshall v. Jenkins, 4 
A.L.B. 76. KiSBT V. Jenkins, 23 V.L.R 648, 
19 A.L.T. 186. (Madden, C.J.) 

[Victoria.]— Adjournment of decision. 

See Postponement of decision infra 
Appeal. 

See Order to review infra 

See also Practice — Ajyjyeal from 
Justices 

[New South Wales.] — Appeal — Justices Ap- 
peal Act — Case not transmitted to the Prothono- 
tary within five days after being received by the 
appellant struck out with costs. Braham v, 
SissoN, 14 W.N. (N.S.W.) 149. (Cohen, J.) 

[New South Wales.] — Appeal — Justices Ap- 
peal Jc£— Special case — Case dismissed for 
want of jurisdiction, — Where a Magistrate after 
hearing the evidence for the complainant dis- 
missed -the case on the ground that he had no 
jurisdiction. Held, that there could be no 
appeal by way of special case under the Justices 
Appeal Act Wilshire «. Yeomans, 15 W.N. 
(N.S.W.) 107. (Darley, C.J., Stephen and Owen, 
JJ.) 

[New Zealand.] —Appeal — Appeal under s, 
159, 8ub-8, 1, and s. 161, of The Magistrates 
Courts Act, 1893. — An appeal under 3. 159, sub- 
8. 1, and s. 161. of The Magistrates Courts Act, 
1893, cannot be placed higher than in cases 
where an appeal is said to be by way of rehear- 
ing ; the sections are not intended to give either 
litigant in the Magistrates' Court, in every case 
where the claim exceeds £50, the right to have 
two entirely independent hearings on the same 
facts. Beaumont v. Whitcombe & Tombs, 16 
N.Z.L.B. 133. (Denniston, J.) 



[Queensland.]— Appeal— iTtw^ices refusing to 
hear counsel — Application to quash order dis- 
missing complaint but awarding costs against 
complainant — Justices Act, 1886 (50 Vic, No. 
17), ss. 148, 204, 22Q— Evidence and Discovery 
^c«o/ 1867 (31 Vic., No. 13), s. 4tS^Qua8hing 
order — Special case. — It was alleged that on the 
hearing of a complaint before Justices, the Bench 
refused to allow counsel for the complainant to 
avail himself of his right to address them upon 
the evidence, and found a verdict for the de- 
fendant, with £1 Is. costs against the com- 
plainant. On an application under s. 204 of 
The Justices Act, to quash the order of the Jus- 
tices. Held, that a quashing order cannot be 
granted in respect of an order of dismissal, and 
that the complainant's appropriate remedy was 
not by quashing order, but by special case under 
8. 226, and that the application must be re- 
fused. Smith v. Lee, Em parte Smith, 9 Q.L.J. 
' 25. (Griffith, C.J., Cooper, Real and Power, JJ.) 

[Victoria.] — Bias. 

See Disqttaliflcation infra. 

[Victoria.] —Certificate of dismissal— ^d/u- 
dication on the merits — Fonn of cercificate — 
Justices Act 1890, s. 77 (17) and Second Scfiedule 
— Certificate issued in wrong form. — An order 
which follows Form No. XLIV. in the Second 
Schedule to The Justices Act, 1890 (instead of 
Form XLV.) is not a certificate of dismissal. 
Qucere, whether a certificate of dismissal is a 
bar to further proceedings where there has been 
no adjudication on the merits. Foreman v. 
McNamara, 23 V.L.R. 501, 19 A.LT. 142, 3 
A.L.R. 262. (A'Beckett J.) 

[VicTORu.] —Certiflcate of Dismissal— i^o 
Adjudication on the merits—Justices Act 1890 
(No. 1105) s. 77 (17).— Although a certificate of 
dismissal of an information or complaint under 
s. 77 (17) of The Justices Act, 1890, is prima 
facie a bar to any further proceedings between 
the same parties with reference to the same 
subject matter. Qucere, whether it would be a 
bar if no evidence ad to the merits was heard by 
the Justices, the case being dismissed on a pre- 
liminary objection. Loft v. Wade No. 1, 24 
V.L.R. 214, 4 A.L.R. 225. (Holroyd, J.) 

[Victoria.]— Committal— ^dmi«ini/ to hail-^ 
Order to review— '' Order,'' meaning of— Jus- 
tices Act, 1890 (No. 1105), ss. 45, 141, 146.— 
On the preliminary hearing before justices of a 
charge for an indictable offence, one justice held 
ihbX Sk primA facie case was made out, and the 
defendants were admitted to bail to stand their 
trial. Held, that a committal and admission to 
bail was not an order within the meaning of 
section 141 of the above Act, and therefore that 
an order to review this decision would not lie 
Kennedy v. Purser, 23 V.L.R. 530, 19 A.L.T 
192, 4 A.L.R. 54. (Madden, C.J., Holroyd and 
Hodges, JJ.) 

[Victoria.] —Complaint by incoppopated 

QOmp^Jiy— Detention of goods— Justices Act, 1890 
(No. 1105), ss. 59 (3), 75, Schedule Form XXXIII. 
A complaint in the form given in the Schedule 
of the Justices Act, 1890, which states that " H. 
Proprietary, Limited," is the complainant, and 
that the defendant detained certain goods and 
chattels of the said " H. Proprietary, Limited,*' 
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contains a distinct statement of the person by 
whom the complaint is laid as required by s. 
59 (3). It is not necessary in a complaint for 
detention to allege that the goods detained are 
within the jurisdiction of the Court. A com- 
pany can lay a complaint in its incorporated 
name. Hideb Smith Pbopbistaby, Limited, v. 
Cbuickshank, 23 V.L.R. 373, 19 A.L.T. 126, 3 
A.L.B. 258. (Hodges, J.) 

[Victoria.] — Complaint— Tfron^ informant. 
See Informatioii infra. 

[Victoria.] — Contempt— Tampering with wit- 
nesses — Power of inferior Court to commit— Jua- 
tices Act, 1890 {No. 1105), s. 184.— An in- 
ferior Court of record has no power to commit 
for contempt committed out of Court. B. v. 
Fitzgerald, 4 A.L.B. (C.N.) 1. (Judge Hamil- 
ton.) 

[New South Wales.] — Detention of pro- 
perty — Demand — Notice of demand — 19 Vic. No. 
24, 8. 10. — In order to entitle the complainant 
to succeed on an application under s. 10 of 19 
Vic. No. 24, to recover goods unlawfally de- 
tained, it is not neceesary that he should give to 
the defendant notice of demand as well as make 
a demand for the goods. Ex parte Ireland, 14 
W.N. (N.8.W.) 212. (Cohen, J.) 

[Victoria.] — Detention of Goods— It is not 

necessary in a pomplaint for detention to allege 
that the goods detained are within the jurisdic- 
tion of the Court. Hider Smith Proprietary, 
Ltd. v. Cbuickshank, 23 V.L.B. 373, 19 A.L.T. 
125, 3 A.L.B. 258. (Hodges, J.) 

[Victoria.] — DismlBsal, Order ot— Review- 
Person aggrieved — Justices Act, 1890 (No. 1105), 
s. 141. — Where an information for an offence is 
dismissed, the informant may be a *' person who 
feels aggrieved," within the meaning of section 
141 of the Justices Act, 1890, and under that 
section he may obtain an order to review the 
order of the justices dismissing the information. 
BiDER V. Freebody (No. 1), Canty t;. Brussels, 
Canty v. Miller, Canty v. Baker, 20 A.L.T. 
100, 4 A.L.B. 223. (Williams, A'Beckett and 
Hodges. JJ.) 

[Victoria ] —Disqualification — Bias — Sus- 
picion of Bias — (Per Madden, C.J.) : The sus- 
picion of bias which invalidates a decision must 
be supported by circumstances which would 
" reasonably warrant a number of persons in en- 
tertaining it." (P«r Williams J.): Qiuere, yrhethei 
the following principles do not determine the 
question of disqualification of a magistrate by 
reason of suspicion of bias : — (1) A magistrate 
ought not to adjudicate in matters when the 
circumstances are such that many people 
would suspect him of being biased, even though 
he may be absolutely free from bias ; and (2) 
where grounds eiust which would inHuence the 
minds of ordinary persons and induce them to 
think that a magistrate might be biased, that 
will be sufficient to render the tribunal incom- 
petent. (Per Hodges, J.) : The question to be 
determined is whether there was a reasonable 
apprehension of bias. B. v. Molesworth, 
Mauger Belator, In re Bener, 23 V.L.B. 582, 
19 A.L.T. 207, 4 A.L.B. 65. 



[Victoria.] — Disqualification— Bia« — Trade 
interests, — A complainant brought two com- 
plaints, the second being against a magistrate, 
who, after the hearing of the first complaint, 
upon which he did not adjudicate, came down 
from the bench and conducted his own defence 
in the complaint against himself. Held, that 
although the magistrate had acted with gross 
impropriety, the verdict should not be set aside 
on the ground of bias on the part of the adjudi- 
cating magistrates. The existence of a trade 
rivalry betwen a Justice of the Peace and a party 
to an action brought before him, will not inca- 
pacitate him from adjudicating. Bubinowich v. 
WiLKiB, 23 V.L.B. 317, 19 A.L.T. 6G, 3 A.L.B. 
173. (Hodges, J.) 

[Queensland.] —Hearing of charge before 
Justices — Justices obtaining and acting upon 
evidence other than that tendered at the hearing 
— Decision of justices — Subsequent statement 
forming part of decision — Quashing order. — M., 
with three others, was, on the complaint of N., 
charged before justices with a common assault. 
At the conclusion of the evidence the justices 
retired from the bench and on their return dis- 
charged defendant M. and convicted the other 
defendants. A cross-charge against N., on the 
complaint of M., was then immediately heard by 
the same bench, it being agreed that the evi- 
dence given in the first case should be taken as 
given on the cross-charge. The Bench discharged 
N., but the chairman stated that he had, during 
the hearing of the first case (which occupied two 
days), made private inquiries outside the court 
as to the character of both M. and N., and that 
he had learnt that they both bore excellent cha- 
racters, and that those inquiries had influenced 
the decision of the bench on the second case. 
Held, that it should be inferred under the cir- 
cumstances that the inquiries had influenced 
the decision in the first case, and that the state- 
ment must be taken to form part of that deci- 
sion, and that therefore the conviction of the 
defendants other than M. must be quashed. 
NouD V. Burgess, Ex parte Burgess, 8 Q.L.J. 
137. (Griffith, C. J., Chubb and Beal, JJ.) 

[Victoria.] —Information — Wrong informant 
— Where an information is laid by the wrong 
person, the Court of Petty Sessions should ab- 
stain from dealing with it, and should not dis- 
miss it, nor make any order as to costs. Loitt 
V. Wade (No. 2), 24 V.L.B. 216, 20 A.L.T. 35, 4 
A.L.B. 226. (Per Holroyd, J., with doubt). 

[New South Wales.] -Iri^egularity — Prohi- 
bition — Plea of guilty after evidence taken — 
Waiver of objection — Chinese Restriction Act, 
1888 (52 Vic. No. 4), a. 14.- A Chinaman charged 
before lustices with evading the poll tax under the 
Chinese Bestriction Act, 1888, was not asked to 
plead until after the evidence had been taken, 
when he pleaded guilty. No proper authority to 
prosecute under s. 14 having been proved, lield, 
that the plea did not operate as a waiver of the 
objection. Kx parte Ah Chung, 15 W.N. 
(N.S.W.) 12!i, (Owen, J.) 

[New South Wales.] — Irregularity — Service 
of summons — Appearance — Tenements Recovery 
Act (17 Vic, No. 10)., s. 4.— A defendant by 
appearing to a summons under the Tenements 
Becovery Act, and taking part in the proceedings 
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before the Magistrate, waives any irregularity in 
the service of the summons. Ex parte Godfbet, 
14 W.N. (N.S.W.) 222. (Cohen, J.) 

[New South Wales.] — Jurisdiction— CAar^« 
of different offence — Conviction of defendant on 
fence different from that charged — Adjournment 
— Waiver — Wilfully causing animals to trespass — 
42 Vic. No. 23 s. 8 — The information charged 
the appellant with wilfully causing horses, the 
property of the respondent, to trespass. The 
evidence shewed that the alleged trespass was 
upon the applicant's own land. The justices 
convicted him. Heldt that the evidence did 
not support the charge. If a person appears 
before justices on an information for a certain 
offence and he is then charged with a different 
offence within their jurisdiction, he has a good 
ground for asking for an adjournment ; but if he 
waives that and answers the latter charge he 
may be convicted of it, notwithstanding that no 
information or summons has been previously 
issued in respect of it ; but the justices have no 
power, after hearing a case, to convict him of 
an offence with which he has not been charged. 
The information charged the appellant, under 
s. 8 of 42 Vic. No. 23, with wilfully causing 
horses, the property of the respondent, to 
trespass. There was no evidence to support 
that charge, but there was evidence to support 
a charge for a different offence under that 
section. Held^ that not having been charged 
with the latter the appellant could not be con- 
victed of it. Ex parte Glasheen, 19 N.S.W.L.B. 
(L.) 141, 14 W.N. (N.S.W.) 197. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[Queensland.] —Jurisdiction ot—Bond jide 
claim of right — Claim depending upon difficult 
question of law. — On the hearing before justices 
of a charge of being unlawfully upon enclosed 
premises, the defendant set up a right of entry 
upon the lands in question by reason of a sale to 
him by the bailiff of the Divisional Board in 
which the land was situated of all the timber on 
the land, the bailiff assuming to act under s. 49 
of The Valuation and Bating Act of 1890. It 
appeared on the evidence that prior to the 
offence charged the defendant had advised the 
complainant of the nature of his claim, and that 
the complainant had offered to purchase the 
defendant's rights with regard to the timber. 
The justices were of opinion that the defen- 
dant's claim had no legal foundation, inasmuch 
as the sale relied upon was not authorised by s. 
49 of the Act of 1890, and that therefore their 
jurisdiction was not ousted, and convicted the 
defendant. Held^ on a motion to quash the 
conviction, that without deciding as to the 
validity of the sale, the defendant's claim was 
such a bona Jide claim of right as to oust the 
jurisdiction of the justices. Euhn v. Bingel- 
BTEiN, Ex parte Bingelstein, 9 Q.L.J. 74. 
(Griffith, C.J. , Chubb and Beal, JJ.) 

[Queensland.] —Jurisdiction — Search War- 
rant— TrespoM — Reasonable ground for suspicion 
— Railway tickets in hands of private persons — 
Toions Police Act (19 Vic. No. 24;, s. 2--Defen- 
dant, a justice, issued a warrant for the search 
of the plaintiff's premises. The warrant was 
founded on a complaint made on oath by an 
officer of the Railway Department duly author- 



ised by the Railway Commissioner, in the fol- 
lowing terms : — " The following goods, the pro- 
perty of the Bailway Commissioner — namely, a 
quantity of passenger tickets which he (the 
deponent) has reasonable cause to suspect, and 
does suspect, are concealed on the premises of 
the T Exchange, by reason of tickets being 
advertised for sale by the T Exchange." In an 
action by plaintiff for damages for a trespass 
committed under this warrant. Held, that the 
complaint did not disclose reasonable grounds 
for a belief by the defendant that the tickets 
alleged to be concealed had been unlawfully ob- 
tained, and that he had therefore, no jurisdic- 
tion under s. 2 of the Act 19 Vic. 24, to issue 
the warrant, and was liable for the trespass. 
Bbidobhan v. Macalister, 8 Q.L.J. 151. 
(Griffith, C.J., Cooper and Beal, JJ.) 

Order to reTiew. 

See Committal supra. 

See RoTiew, Order to infra. 

f Victoria.]— Postponement of Decision— 

Hearing of similar charge against another 
defendant — Husband and wije — Offence com- 
mitted by wife — Presumption of coercion by 
Husband— Justices Act, 1890 (No. 1105) s. 11 (14). 
— An adjudication or decision of justices is some- 
thing which is announced, something done in 
open Court, and not something which is merely 
passing in the minds of the justices. Where a 
wife and a husdand are separately charged with 
similar offences, justices act improperly in post- 
poning the announcing of their decision in the 
former case for the purpose of hearing the 
charge in the latter, and giving their decision 
on both cases at the same time. Where a wife 
is charged with illegally selling liquor in her 
husband's shop, the presumption that she com- 
mitted the offence under the coercion of her 
husband, does not arise where the husband was 
not in the shop at the time of the sale. Beidy 
V. Herry, 23 V.L.B. 508, 19 A.L.T. 182. 
(Williams, J.) 

[Victoria.]— Postponement of Decision— 

Hearing of similar charge against another defen- 
dant — Adulterated milk — Informations against 
driver of cart, and against »eller— Information 
against driver heard first — Information against 
vendor heard before decision given in information 
against driver — Withdrawal of information 
against driver — Conviction of vendor— Justices 
Act 1890 (No. 1105), s. 11 [U]— Health Act 
1890 [No. 1098), s. 43.— A milk vendor and the 
driver of his cart were each charged under s. 
43 of the Health Act, 1890, with selling adul- 
terated milk. Both charges arose out of the 
same facts, and the information against .the 
driver was heard first. The justices then 
heard ^he information against the vendor, re- 
serving their decision in the information against 
the dri/er. After the latter information was 
heard, the information against the driver was 
withdrawn, and the justices convicted the ven- 
dor. Held, that the vendor was rightly con- 
victed. Forbes v. Newbould, 24 V.L.B. 176, 
20 A.L.T. 69, 4 A.L.B. 87. (Hodges, J.) 

[Victoria.] —Postponement of Decision— 

Hearing of similar complaints against same 
defendant— Justices Act, 1890 (No. 1105), s. 11 
(14). — Where two similar complaints are brought 
by different complainants against the same 
defendants, the justices should give their decision 
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on the first complaint before hearing the second. 
Quare^ whether this principle applies to civil 
matters heard before justices. Peterson v, 
Stbinachbr, 20 A.L.T. 36, 4 A.L.B. 169. 
(WiUiams, J). 

[Victoria.]— ReYiew, Order to— Correction of 
slip by additional evidence — Jtuticei Act, 1890 
{No, 1105), ». 146.— On the return of an order 
nisi to review, the court can, under s. 146 of the 
Justices Act, 1890, allow the complainant to 
correct, by additional evidence, a slip in the pro- 
ceedings before the justices. Sutherland v. 
CooLEY, Harris, Claimant, 20 A.L.T. 99, 4 A.L.B. 
245. (Hood, J.) 

[VicTORu.]— ReYiew, Order to— Evidence 
before justices — Statement by justices on oath. — 
Statements made on affidavit by justices as to 
the evidence given before them will be treated 
by the court as conclusive. Shire of Dande- 
NONG V, Newport, 20 A.L.T. 146, 4 A.L.T. 281. 
(Madden, C.J.) 

[Victoria.]— Sureties of the peace— riwi« 
for Jinding— Commitment— Justices Act, 1890 
(Vo. 1126), s. 26— Police fences Act, 1890 (No, 
1105) ss, 88, 105. — A man is not to be sent to 
gaol for default in finding sureties without an 
opportunity being given of obeying the order 
made against him. but where he says he does 
not want time' and does not intend to obey the 
order he may be committed forthwith. Eyres 
V, Bourke, 23 V.L.B. 321, 19 A.L.T. 92, 3 
A.L.B. (C.N.) 82. (Hood, J.) 

LACHES. 

Delay in application to remove name 
from list of contributor ies 
See Company — Contributory, 
Taiaroa's Case, 16 N.Z.L.B. 78. 

LAND. 

See Crown Lands. 
See Land Transfer. 
See Native Lands. 

Held for ^* public purposes*' — Rata- 
bility 

See Local Government Bates. 

Made fit for building purposes — Unim- 
proved value — Land and Income Tax 
Assessment Act of 1895 

See Taxation — Liuid and Income 

Tax, 

Resumption of, for public purposes 
See Public Works. 

[New Zealand.]— Land for Settlement— 
The Land for Settlements Act, 1894," ss. 2, 4, 
6 — The Land for Settlements Act Amendment 
Act, 1897, 8, 6 — " Owner'' — Negotiation — 
Refusal to sell — Im/posHtbility of agreement — 
Conditions precedent — Compulsory taking. — As- 
suming a refusal to sell, or an impossibility of 
any agreement being come to, to be a condition 
precedent to the arising of the Governor's power 
to take land compulsorily under The Land for 



Settlements Act, 1894, then it is sufficient that 
it should appear that there has been a refusal to 
sell by or an impossibility of coming to an agree- 
ment with one person interested whose consent 
is necessary to a sale, and it is not necessary 
that others interested should have been nego- 
tiated with. Where an owner has not within a 
reasonable time given any definite reply to an 
offer to purchase made to him by the Board 
under the above Act, it must be deemed that he 
has refused to sell, or that no agreement as to a 
sale can be come to within the meaning of sec- 
tion 6 of the Act. (P«r Prendergast, C.J. , and 
Edwards J.) — Qvxere : Whether any negotiation 
or refusal to sell or impossibility of agreement is 
a condition precedent to the arising of the Go- 
vernor's power to take land compulsorily under 
the above Act. Bussell v. The Minister of 
Lands, Sainsbuby v. The Minihter of Lands. 
16 N.Z.L.B. 705. (Prendergast, C.J., Denniston 
and Connolly, J J.) 

LAND AND INCOME TAX. 

See Taxation. 

LAND APPEAL COURT. 

Jurisdiction of 
See Crown Lands. 
See Crown Lands — Land Appeal 
Court Cases, 
See Babbits. 

LAND BOARD. 

See Crown Lands — Land Appeal 
Court Cases, 

Evidence of appointment of 
See Evidence — Public Officer, 

Prohibitian aijainst 

See Crown Lands — Prohibition, 

LAND TAX. 

See Taxation. 

LARCENY. 

Of oysters 
See Oysters. 

LATENT AMBIGUITY. 

See GoniKkCT'— Construction, 

LAND TRANSFER. 

Landlord and te)uint 

See Landlord and Tenant. 

Removal of caveat, eosU of 
See Costs. 

Road 

See Road. 

Brinqino Lands under Act. 

Caveat. 

Foreclosure, see Mortgage infra. 

Fraud. 
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Inspection of Documents. 
Lease. 

See Fraud supra. 
Memorandum of Transfer. 
Mortgage. 
Registration 

See Mortgage supra. 
Special Case. 

[New South Wales.] —Bringing lands under 

Act — Application — Consent of Mortgaffee — Real 
Property Act, ss. 13, 16. — If the mortgagee signs a 
memorandum upon the application, stating that 
he consents to it, and asking that his rights as 
mortgagee be noted on the certificate when 
issued, he has joined in, or become a party to 
the application within the meaning of ss. 13, 16 
of the Real Property Act. In re Lackersteen, 
14 W.N. (N.S.W.) 166. (Darley, C.J., Stephen 
and Cohen, JJ.) 

[New South Wales.] —Caveat — Real Property 
Act — Person finally successful. — The caveator 
lodged a caveat against the bringing of certain 
land under the Real Property Act, claiming a 
portion of the land. The applicant, after the 
caveator had filed his case, took no steps to bring 
the land under the Act, and subsequently wrote 
to the caveator saying that he was willing to 
withdraw the land claimed by him from his 
application. Heldy that the caveator was entitled 
to an order directing the Registrar-General not 
to issue a certificate in respect of the land 
claimed by him, and declaring him the party 
finally successful. In re Laurie, Ex parte 
Cohen, 15 W.N. (N.S.W.) 108. (Darley. C.J., 
Owen and Cohen, JJ.) 

[New South Wales.] —Caveat, Summons to 
remove — Jurisdiction of the Equity Court — 
Supreme Court or a Judge thereof— Real Pro- 
perty Act, s. 82. — Whether the Supreme Court 
in its equitable jurisdiction has jurisdiction to 
remove a caveat under s. 82 of Uie Real Pro- 
perty Act, quare. The Chief Judge in Equity 
as one of the Judges of the Court has jurisdic- 
tion under s. 82, provided the summons is issued 
in the manner provided by Rule 11 of the Com- 
mon Law Rules of the 28th February, 1856. In 
re Lee's Caveat, 15 W.N. (N.S.W.) 40. (Simp- 
son, C.J. in Eq.) 

New Zealand.] — Caveat — Registrar of 
Supreme Court extending time — Jurisdiction — 
The Supreme Court Practice and Procedure Acts 
Amendment Acty 1893, s. 4 — Land Transfer Act, 
1885, 8. 146. — A registrar of the Supreme Court 
sitting in chambers under s. 4 of The Supreme 
Court Practice and Procedure Acts Amendment 
Act, 1893, has jurisdiction to entertain an appli- 
cation for an order to revive a caveat which s. 146 
of The Land Transfer Act, 1885, provides shall 
be made to the Supreme Court, or a judge 
thereof. In re McLean, Ex parte Bank of New 
South Wales, 16 N.Z.L.R. 470. (Conolly, J.) 

[Queensland.] — Caveat — Removal of — No 
one but the person who lodges a caveat can with- 
draw it. Re Beauchamp, Ex parte Eeane, 8 
Q.L.J. (N.C.) 104. (Lutwyche, J.) 

[Victoria.] — Foreclosure. 

See Mortgage infra. 



[New Zealand.] — Frand — Notice of unregis- 
tered interest — Possession — Expenditure on im- 
provements — Successive registered proprietors — 
The Land Transfer Act, 1885, ». 189— Lease— 
Purchasing clause — Failure to exercise option — 
Specific performance — Breach of Agreement by 
plaintiff — Non-payment of Rates. — The plaintiff, 
went into possession of, and erected buildings 
on, land, under an agreement with the then 
registered proprietor under the Land Transfer 
Act for a lease of it for ten years, the lessor and 
his successors to take the buildings at a valua- 
tion at the end of the lease, and the plaintiff to 
have the option of purchasing in case of the 
lessor selling. The defendant was the last of 
three successive registered proprietors of the 
fee-simple in succession to the proprietor who 
made the agreement with the plaintiff, each of 
whom purchased with knowledge of the plain- 
tiff's agreement, of his possession, and of his 
expenditure. The plaintiff's agreement was 
never registered. Held, that it was fraud within 
the meaning of s. 189 of The Land Transfer Act, 
1885, for the defendant to seek to deprive the 
plaintiff of his rights under the agreement, and 
that the defendant must perform the contract 
entered into by his predecessor in title. The 
plaintiff having omitted to declare his desire to 
purchase when the land was sold by the pro- 
prietor who made the agreement with him. 
Held, that he had lost his right to purchase, and 
could claim a lease only, without a purchasing 
clause, from the defendant. By the terms of 
the agreement the plaintiff was to pay the rates. 
It was alleged, but not proved that ho had not 
done so. Held, that had it been proved it 
would have been no answer to the action claim- 
ing performance of the agreement. Merry v. 
McKay, 16 N.Z.L.R. 124. (Prendergast, C.J.) 

[New South Wales.] — Inspection of Docu- 
ments — Title deeds of applicant proprietor — 
Notice — Real Property Act, s. 25. — The Registrar- 
General is not entitled to notice of an 
application to a Judge for an order under s. 25 
of the Real Property Act for leave to inspect 
title deeds in his custody, and no locus standi 
to move to set such order aside on the ground 
that it was made ex parte. In re Heath, 14 W.N. 
(N.S.W.) 108. (Stephen, Owen, and Cohen, JJ.) 

[New Zealand.]— Lease — Purchasing clause 
— Failure to exercise option — Rates. 

See Fraud supra. 
Merrie v. McKay, 16 N.Z.L.R. 124. 

[New South Wales.] — Memorandum of 
Transfer — Deed — Real Property Act (26 Vic. No. 
9), s. 35. — Qiuere, whether a memorandum of 
transfer under the Real Property Act has not for 
all purposes the effect of a deed duly executed, 
so as to operate as an estoppel as to the payment 
of the specified consideration.' Sinclair v. Gum- 
pertz, 15 W.N. (N.S.W.) 125. (Darley, C.J., 
Owen and Walker, JJ.) 

[Queensland.] — Mortgage — Refusal to regis- 
ter — Mandamus to Registrar- General — Minis- 
terial act — Discretion — Special case—r-Real Pro- 
perty Act of ISQl (25 Vic. No. 14), ss. 3, 14, 34, 56, 
137. — The duties of the Registrar-General under 
the Real Property Act of 1861, are ministerial, 
not judicial. He cannot refuse to register a deed 
which substantially conforms to the form required 
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by the Act. He has a discretion, but the Court will 
enquire if his discretion has been properly exer- 
cised. An instrument purporting to be a mort- 
gage was tendered to the Registrar-General for 
registration, but he, considering it to contain 
more than one mortgage, declined to register it. 
Held, that the provisions of s. 56 are mandatory, 
and that a nuindamus mn^t be issued to the 
Registrar- General to register the document. 
The circumstances under which a special case 
should be stated under s. 14 of the Act 25 Vic, 
No. 14 considered. R. v. Rrgihtkar-Gknrral, 
Kx parte Roxburgh. 8 Q L.J. (N.C.) 110. 
(Cockle, C.J., Lutwyche, J.) {See also 1. 
Queensland Supreme Court Reports, p. 201). 

[Victoria.] — Mortgage — Devisee — Payment 
of mortpape debt out of residue — Contrary in- 
tention — Heal Property Act, 1890, s. 137. — Where 
a testator, '* afterpayment of my debts," devised 
real estate which was subject to mortgage. Held, 
that the mortgage debt must be paid out of the 
residuary estate, and not by the devisee of the 
mortpraged property as the testator had indicated 
a " contrary institution," within the meaning of 
s. 137 of the Real Property Act, 1890, by the use 
of the words * after payment of my debts." Elms 
V, Glen, 4 A.L.R. (C.N.) 37. (A'Beckett, J.) 

[Victoria.] —Mortgage, Equitable— //woZ- 

vency of Mortgagor — Insolvency of Mortgagor's 
Trustee — Sale by insolvent trustee in insol- 
vency — Purcluise without notice of insolvency 
of trustee — Action to enforce mortgage given by 
original insolvent — Necessary parties — Appoint- 
ment of new trustee — Transfer of Land Act 1890 
(No. 1149) s. 2Sb— Insolvency Act 1890 {No. 
1102) ss. 57, 67 (4). — A sale by a trustee of an 
insolvent estate, who has himself become insol- 
vent, of the interest of the original insolvent in 
land of which the trustee as such is the regis- 
tered proprietor, to a purchaser who has no 
notice of the insolvency of the trustee, is valid. 
Therefore in an action to enforce an equitable 
mortgage given by the original insolvent the 
purchaser from the trustee being entitled to the 
equity of redemption is a necessary party. There 
having been such a sale it is not necessary that 
a new trustee of the estate of the original insol- 
vent should be appointed and made a party to 
the action. Corbett v. Sullivan, 19 A.L.T. 177, 
4 A.L.R. 38. (Holroyd J.) 

[Victoria.] — Mortgage — Foreclosure — 

Mortgagee who is Executor of Mortgagor— 
Functions of Commissioner of Titles — Grounds 
for refusal of order — Administration Act, 1872, ss, 
12, 14^— Transfer of Land Act, 1890 {No. 1149), 
ss. 114, 116, 129, 130, 131, 133, 186, 193.— On 
an application by a mortgagee to the Commis- 
sioner of Titles for an order for foreclosure, 
that officer has not only ministerial but also 
judicial functions to perform, in the perform- 
ance of which he must be guided by the rules 
of equity, so far as the Transfer of Land Act 
permits. An executor who is al°o mortgagee 
of land of his testator, which is under the 
Transfer of Land Act is not entitled to an 
order for foreclosure. This principle applies 
also to a trustee company to which land of the 
testator has been mortgaged and which has 
afterwards been appointed to act as executor, 
but has neglected to constitute itself proprietor 



of the land under s. 193 of the Transfer of 
Land Act. Ex parte National Trustees, Execu- 
tors AND Agency Co. of Australia, Ltd., 19 
A.L.T. 222, 4 A.L.R. 76. (Williams, Holroyd and 
Hodges, JJ.) 

[Queensland.] — Registration — ^ight of 
Registrar to refuse mandamus to Registrar. 

See Mortgage supra. 

R. V. Registrar-General, Ex parte 
Roxburgh, 8 Q.L.J. (N.C.) 110. 

[Queensland.] —Special Case— B^^i Property 
Act of 1801, 8. 14. — The circumstances under 
which a special case should be stated under s. 14 
of the Act of 1861 considered. R. v. Registrar- 
General, Ex parte Roxburgh, 8 Q.L.J (N.C.) 
110. (Full Court). (See also 1 Queensland 
Supreme Court Reports, p. 201). 

LANDLORD AND TENANT. 

Aijreement to rent Jioune 
See also Contract. 

Verbal agreement for letting for less 
than one year — Statute of frauds 
See Statute of Frauds. 

Advertising Rights. 

Assignment of Lease. 

Assignment of Reversion. 

Distraint, Tenant Secrbtly Removing 

Furniture to Avoid. 
Rates and Taxes. 
Repairs. 
Weekly Tenancy. 

[New South Wales.] — AdTertising Rights — 
Lease or license. — The lessee of an hotel ^'leased 
to A., his executors, administrators, and assigns, 
the privilege of attaching advertisement boards to 
the hotel balcony, and of affixing advertisements 
on a hoarding erected on the premises, with the 
sole right to erect hoardings for advertising 
purposes as yearly tenants from the 1st January, 
1897, at an annual rental of £57, payable quar- 
terly, with right to remove all such hoardings." 
Held, that this was a lease, not a license, and 
that the advertising rights were not put an 
end to by the lessee surrendering his lease to the 
landlord. Kempw. Palmer, 19 N.S.W.L.R. (E.), 
38, 14 W.N. (N.S.W.), 151. (A. H. Simpson, J.) 

[New South Wales.]— Assignment of Lease 
Covenant not to assign — Forfeiture in event of 
breach of any covenants *' herein contaiiud " — 
Covenant for quiet enjoyment upon performance 
of covenants *• hereinbefore contained.^^ — A lease 
contained covenants by the lessee for herself, 
her heirs, executors, administrators and assigns, 
that she, her heirs, executors, &o., would pay 
rent, insure, repair and surrender at the end of 
the term ; in case of breach of any of the cove- 
nants contained in the lease, on the part of the 
lessee, her executors, <fec., the lessor was em- 
powered to re-enter. The lease then contained 
a covenant by the lessor for quiet enjoyment, 
provided the lessee, her executors, &c., observed 
the covenants thereinbefore on her or their part 
contained. The lease concluded with an agreed 
ment that the lessee, her executors, &o., would 
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not assign without the lessee's consent. Held, 
that the lessor's right of re-entry ar6se in the 
event of a breach of the agreement not to assign. 
BoBiNsoN V, Harrison, 15 W.N. (N.S.W.) 5. 
(Manning, C.J., in £q ) 

[Nbw Zealand.] —Assignment of lease— 

Trust deed executed hy lessee and mortgagees — 
Receivership — Lease under Land Transfer Act — 
Transfer not executed hy transferees — Non- 
registration — Possession — Privity — Legal or 
Equitable Estate — Payment of Rent— Implied 
Tenancy — Transmission — The Land Transfer 
Act, 188.5, ss. 2, 36, 115— The plaintiffs leased 
lands to H. by memorandam of lease under the 
Land Transfer Act. H. mortgaged these and other 
freehold and leasehold lands to several different 
mortgagees. Afterwards a deed, purporting to 
be a deed of settlement, was executed by H., 
the several mortgagees (except the first mort- 
gagee), and the defendants, by which the other 
parties purported to grant, assign, and convey 
the mortgaged properties to the defendants 
upon certain trusts for their management and 
disposal, the payment of all rents and outgoings 
the payment of the several mortgagees, and the 
payment to H. of any surplus moneys derived 
from the properties. The deed contained a 
clause that it should not be obligatory upon the 
trustees to exercise or put in force any of the 
powers or provisions given by or contained in it. 
As regards those lands which were under The 
Land Transfer Act, a memorandum of transfer 
to the defendants was also executed by H., but 
it was not executed by the defendant nor re- 
gistered against the leases. The defendants 
went into possession of the whole estate, and 
paid the rent due to the plaintiffs out of the in- 
come from the estate during several years, but 
they afterwards went out of possession of the 
lands leased from the plaintiffs, and refused to 
continue paying the rent. Held, that the defen- 
dants had not become either legal or equitable 
assignees of the lease from the plaintiffs, or 
liable to the plaintiffs for the rent reserved. 
The whole of the payments of rent made by the 
defendants to the plaintiffs were received b^ 
the plaintiffs as payments by H., except the 
two last, one of which they received as proceeds 
of a distraint on goods and chattels of the de- 
fendants on the lands comprised in the lease 
from the plaintiffs, and the other of which they 
received as a payment by the defendants. The 
defendants, at the time of making the last pay- 
ment, notified that they would go out of posses- 
sion at the expiration of the period in respect 
of which the payment was made, and would 
pay no more rent ; and they went out of posses- 
sion accordingly. Held, that they did not, by 
the payments made by them, or by submitting 
to the distress, become tenants to the plaintiffs 
on the terms of the lease, and that they were 
not liable for any further rent. The Mayor, Ac, 
OF TiUARU V. HoARE, 16 N.Z.L.A. 582. (Prender- 
gast, G.J., Denniston, Conolly and Pennefather, 
JJ.) 

[New Zealand.] —Assignment of Reversion 

— Covenant by lessor — Uhether it runs with re- 
version — Breach of Covenant after lessofs death 
— Liability of lessofs estate — Specific devisees. — 
A lease under seal contained a covenant by the 
lessor to finish laying down 1000 acres, part of 



the land demised, in good English grass within 
a year. The deed contained a subsequent de- 
claration ** that there shall not be implied in this 
lease any covenant or provision whatever on the 
part of either of the parties thereto." Held, 
that the covenant must be construed as qualified 
and controlled by the declaration. Accordingly 
it did not run with the reversion ; and not being 
incident to the relation of landlord and tenant, 
liability for breach thereof properly fell to be 
borne by the general estate of the deceased 
lessor. Even if, as hela by the Court below, it 
was unqualified and ran with the reversion, it 
was not a charge thereon. As between the 
specific devises of the reversion and the general 
estate, the latter should primarily bear a liability 
which in its nature is not incident to the relation 
of landlord and tenant, but was incurred pre- 
paratory thereto. Ecclks v. Mills, 1898, A.C. 
360 (Privy Council). 

[Queensland.] — Distraint, Tenant secretly 
removing furniture to avoid— 11 Geo. 11. , c. 19, 
8. 4—9 Geo. IV., c. 83.— Section 4 of the Act 11 
Geo. II., c. 19, which provides a remedy for land- 
lords in the event of tenants fraudulently carry- 
ing away or concealing goods to avoid distraint, 
is in force in the colony of Queensland. Barrett 
V. Austin, Ex parte Austin, 8 Q.L.J. 157. 
(Grif&th, C.J., Cooper and Real, J J.) 

[New South Wales.] —Rates and Taxes- 
Assessment — Nature of liability — Covenant to pay 
rates, taxes, assessments, impositions and charges 
— Moore Street Improvement Act (54 Vic, No. 30). 
— The plaintiff, the owner of freehold property 
within the improvement area contemplated by 
the Moore Street Improvement Act, 54 Vic. No. 
30, let to the defendants for ten years by a lease 
containing a covenant by the lessee to pay *' all 
taxes, rates, assessments, impositions and 
charges, whether municipal, parochial or other- 
wise, now and hereafter to be imposed, etc., 
excepting a -Government property tax." The 
Moore Street Improvement Act came into 
force about two years after the date of the lease, 
and the plaintiff, having paid certain annual 
instalments of the amount thereby assessed in 
respect of the premises, now sued the defendants 
under the covenant to recover the amount. Held, 
that the liability imposed upon owners of pro- 
perty by the Moore Street Improvement Act is a 
personal liability upon such owners, and not a 
charge upon the land. Held, furtfier (Cohen, 
J., dissentiente), that the liability imposed by the 
Act was not contemplated by the parties when 
executing the lease, and was not covered by the 
terms of the covenant. Wrench v. Eichardson 
AND Wrench, Limited, 19 N.S.W.L.R. (L.) 78. 
(Darley, C.J., Stephen and Cohen, JJ.) 

[Victoria.] — Rates and Taxes — Rates, 
charges and assessments — Covenant to pay — 
Lease — Setcerage connection — Liability to pay — 
Melbourne and Metropolitan Board of Works Act 
1897 (No. 1491;, ss. 6 (6) (b), 6 (2).— The defen- 
dants became tenants of certain property under 
a lease, by which they covenanted to ** bear, pay, 
satisfy and discharge all taxes, rates, charges 
and assessments whatsoever, whether municipal, 
parliamentary, parochial, or otherwise imposed, 
or to be imposed, upon the said demised pre- 
mises or any part thereof, or upon the landlord 
or tenant in respect of the occupation thereof." 
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The plaintiff, being served with notioe, submitted 
a plan to the Board of Works, and required the 
Board to carry out the sewerage connections in 
accordance with the plan, at the cost and expense 
of the plaintiff, which the Board did. Held, 
that the defendants, as lessees, were liable under 
the covenant in the lease to pay the costs and 
expenses of the work. Emmebton v. Smith, 20 
A.L.T. 135, 4 A.L.R. 271. (Hood, J.) 

TNew Zealand.] —Repairs— Covenant by 
landlord to repair — Notice of want of repair. — 
Upon a covenant by the lessor to keep the roof 
and exterior of the building in good and sub- 
stantial repair and in clean and proper order 
and condition, the lessor cannot be sued for 
damages for non-repair unless he has received 
notice of want of repair. Beaumont v, Whit- 
combe & Tombs, 16 N.Z.L.R. 133. (Denniston, J.) 

[Victoria.] —Weekly tenancy — Determination 
of — Sufficiency of notice.— Kr\b\\Qe sufficient to 
determine a weekly tenancy must be a reason- 
able notice, and should be so given that the 
tenancy will determine at the end of ono of the 
weekly periods, but qwfre, whether a week's 
notine is necessary to determine a weekly 
tenancy. Kukrlb v. Heide and Warren, 4 
A.L.B. 294. (Hodges, J.) 

LEASE. 

See Landlord and Tenant. 
See Mining — Lease, 

Gold-milling lease — Application for 
lease informal — Lease granted contrary 
10 Gold fields Regulations 
See Mining — Lease, 

Mining lease on private property 
See Mining — Private Property, 

Option to purcJiase — Loss of 
See Land Transfer — Fraud, 

Merrie V, McKay, 16 N.Z.L.R. 124. 

LEASEHOLD AREA. 
See Crown Lands. 

LEGATEE. 

Of administrator — Liability of, to 
make good to surety loss occasioned by 
default of administrator 
See Probate and Administration 
— Boml of Administrator, 

LETTERS. 

Non-delivery of letters — Action 

See Post Office — Non-delivery of 
Letters, 

LETTRS OF ADMINISTRATION. 

Annllary 

See Probate and AjDanNisTRATiON, 



LIBEL. 

Se.e Criminal Law. 
See Defamation. 

Costs of action for 
See Costs — Libel, 

LICENSE. 

See Landlord and Tenant. 

Anniuil — For gold -wining company 
See Stamp Duties. 

For servants' re<fistry 

See Factor rES and Shops. 

LICENSING ACTS. 

Costs of conviction under 
See Costs — Licensing Acts, 

Appeal from Licensing Court. 
Debt for Liquor Supplied. 
Election. 
Lodger 

See Sale After Hours infra. 
New License. 
Offences 

See also Sale After Hours infra. 
Packet License 

See Offences supra. 
Prohibition Order. 
Prostitution. 
Sale After Hours 

See also Offences, supra. 
Transfer of License. 

[New South Wales.] — Appeal fi*om Licen- 
sing Court — Special case — Justices Appeal Act 
(45 Vic. No. 4) — Licensing Act (45 Vic, No. 14) — 
There is no appeal by way of special case under 
the Justices Appeal Act from a decision of a 
Licensing Court. Bbago v. McCulloch, 15 W.N. 
(N.S.W.)31. (Cohen, J.) 

[New South Wales.] — Debt for liquor sup- 
plied— Ti^jpMwp Act (24 Geo. II„ c, 40), s, 12— 
Licensing Act^ 1882, s, 57. — The Tippling Act 
(24 Geo. II., c. 40), s. 12, which provides that no 
debt shall be recoverable for spirituous liquors 
unless supplied at one time to the value of 
twenty shillings or upwards, is in force in New 
South Wales. Aarons v. Bees, 15 W.N. (N.S. W.) 
88. (Or. B. Simpson, A. H. Simpson, JJ.) 

 [New Zealand.] — Election — Expenses — 
** Local Authority" — Action by Returning Officer 
to recover expenses — Wilful misconduct — The 
Alcoholic Liquors Sale Control Act, 1893, section 
9, and Amendment Act^ 1895, section 16. — The 
term ''local authority," in section 9 of The 
Alcoholic Liquors Sale Control Act, 1893, and 
section 16 of The Alcoholic Liquors Sale Con- 
trol Act Amendment Act, 1895, means the 
governing body of the county or other district — 
that is to say, the Council or Board — and not 
the Corporation of such county or other district. 
But any liability of a County Council under 
those acts is a liability of the Corporation of the 
county which it represents, and any proceeding 
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which can be taken to enforce the discharge of 
such a liability is properly taken against the 
Corporation of the county. Section 16 of the 
Act of 1895 does not give a Beturning Officer a 
right of action, either against the controlling 
local authority or against the Corporation which 
it represents, for the recovery of the costs and 
expenses incident to the election of a Licensing 
Committee. Supposing him to have a right of 
action, senible, he could not in any case recover 
expenses thrown away by his wilful misconduct. 
Abmstbong v. County of Wairabapa South, 16 
N.Z.L.B. 144. (Prendergast, J.). 

[Victoria.]— Lodger—Bale to during pro- 
hibited hours. 

See Bale after hours infra 

[Queensland.] -New liceMe— Right of licen- 
sing nuthority to take objection of their own 
motion — Onus of proof where objection taken — 
Licensing Act of 1886 (49 Fie, No. 18), ««. 41, 
47. — On an appli.iation for a new license, the 
licensing justices may of their own motion, take 
the objection that the reasonable requirements of 
the residents in, or persons travelling through, 
the neighborhood will not justify the granting of 
the license (s. 47, ss. 5). Where such an objection 
is taken, the onus of proof to the contrary is on 
the applicant, and if he fail to adduce evidence 
to that effect, or request an adjournment for 
that purpose, the application may be refused. 
R. 17. King, Ex parte King, 9 Q.L.J. (N.C.) 49. 
(Griffith, C.J., Chubb and Real, JJ.) 

[New South Wales.] — Offences — Keeping 
premises open for sale of liquor — Evidence suffi- 
cient to support charge — Licensing Act (45 Vic. 
No. 14), s. 63. — On an information under s. 63 of 
the Licensing Act for keeping licensed premises 
open for the sale of liquor during prohibited 
hours, the evidence was that a constable went in 
through a side door which was open, and found 
men in a parlour behind the bar, where some of 
them were served with liquor for which they 
paid. Heldj that the magistrate had sufficient 
evidence before him to support a conviction. 
Bell v. Walters, 14 W.N. (N.S.W.), 190. 
(Cohen, J.) 

[New Zealand.] — Offences — Allowing liquor 
to be consumed on premises during prohibited 
hours^ Gratuitous supply — The Licensing Act^ 
1881, ss. 155, 156, 170 — T^ Alcoholic 
Liquors Sale Control Act Amendment Act. 1895, 
8. 22, sub-s. 5. — Where a licensee supplied 
liquor gratuitously, and allowed the same to 
to be consumed upon his premises during pro- 
hibited hours by a person who, the Court was 
satisfied, was not a friend of the licensee bona 
fide entertained by him at his own expense, but 
a customer, and the Court was satisfied that the 
object of the licensee in gratuitously supplying 
him was indirectly to benefit himself by keeping 
his connection together, Held^ that an offence 
had been committed against s. 155 of The 
Licensing Act, 1881. Qucere: Whether a 
licensee may lawfully supply liquor during pro- 
hibited hours to private friends bona fide enter- 
tained by him at his own expense. Semble: 
The consumption of liquor upon the licensed 
premises during prohibited hours by any person 
ordinarily resident upon.or employed about the 
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licensed premises is not an offence against the 
statute. Batt v. Cullen, 16 N.Z.L.B. 17. 
(Edwards, J.) 

[New Zealand.] — Offences — Consumption of 
liquor on licensed premises during closing-hours 
— Bona fide guest of landlord — The Licensing Act, 
1881, s. 155.— There is nothing in s. 155 of The 
Licensing Act, 1881, or in any other provision of 
the Licensing Acts, which makes it unlawful for 
a licensee to entertain his bona fide guests with 
liquor upon his licensed premises during closing- 
hours. Byland v. Foley, 16 N.Z.L.B. 670. 
(Prendergast, C.J., Denniston, ConoUy, Edwards, 
and Pennef ather, JJ.) 

[New Zealand.] —Offences— Packet License 
— Sale not authorised by license — '* Passage " — 
" Passenger ^^ — The Licensing Act ^ 1881, ««. 34, 
159. — The firs!} part of s. 159 of The Licensing 
Act, 1881, makes penal not only a sale of 
liquor by a person without any license, but 
also a sale by a licensee which is not autho- 
rised by his license. A steamer, the master of 
which held a packet license, plied on the Wan- 
ganui Biver between Wanganui and Pipiriki, 
going from Wanganui to Pipiriki on one day, 
stopping there the night, and returning the next 
day. A passenger to Pipiriki, who was returning 
the next day, was allowed to stop on board the 
steamer on the night that she lay at Pipiriki. 
Liquor was sold to this passenger on board the 
steamer while she lay there. Heldj that this was 
not a sale during a passage of the steamer 
within the meaning of s. 34 of The Licensing 
Act, 1881, and was not authorised by the 
license. Semble: That if the sale had been 
at a stopping-place between the two termini, 
Wanganui and Pipiriki, it would have been a 
sale during a passage. A person who is allowed 
a passage is a passenger, although he does not 
pay for his passage. Stuart v. Cullen, 16 
N.Z.L.B. 336. (Prendegast, C.J.) 

[Victoria.]— Offences~Sa2« after hours. 
See Bale after hours infra 

[New Zealand.] —Prohibition Order — Appli- 
cation for — Hearing by Justices — Incomplete 
Order— Completion by person not an officer of tJie 
Court — Validity — The Licensing Act, 1881, s. 167 
— The Alcholic Liquors Sale Control Act Amend- 
ment Act, 1895, s. 34. — An application, under s. 
167 of The Licensing Act, 1881, for an order 
prohibiting the sale of liquor to a drunkard is 
not a prosecution for breach of any of the pro- 
visions of the Licensing Acts, and may therefore 
be heard and determined by Justices, notwith- 
standing s. 34 of The Alcoholic Liquors Sale 
Control Act Amendment Act, 1895. An order 
made by Justices under the above s. 167 was 
addressed ** to the persons named on the back " 
thereof, but, when signed by the Justices, had 
no names endorsed on it. The Justices, when 
making the order, stated that it was to apply to all 
licensees in the licensing district. The names of 
all such licensees were afterwards indorsed by the 
constable who served it. The constable in question 
was not an of&cer of the Court. Held, that the 
order was bad, and a prosecution under section 
26 of the Act of 1895 therefore rightly dismissed. 
Cooper v. McMullen, 16 N.Z.L.B. 560. 
(Edwards, J.). 
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[New South Wales.] —Prostitution, Hiring 
room for purposes ot — LUenting Act of 1883, 
«. 25. Held^ that to ose a room at an hotel 
for the purpose of illicit sexual intercourse 
is to use it '* for the purposes of prostitution " 
within the meaning of s. 25 of 46 Vic. No. 24, 
whether the woman be a prostitute or not. 
McGbath 17. Mabshall» 14 W.N. (N.S.W.) 106. 
(Darley, C.J., Stephen and Cohen, JJ.) 

[New Zealand.] — Bale after hours. 
See Olfenoes — Supra, 

rVicTOBiA.] — Bale after hours— Lod^«r— 
Licensing Act, 1890 {No, 1111), s. 128.— A hotel- 
keeper is prevented by the provisions of s. 
128 of the Licensing Act of 1890 from selling 
liquor to a lodger after closing hours. Cbampton 
V, Stabb, 4 A.L.B. (C.N.) 93. (A'Beckett, J.) 

[VicTOBiA.] — Transfer of lieenMe— Attorney 
oflicentee — Rival transfer by licensee — Licensing 
Act, 1890 (No, 1111), s. 102.— The attorney, 
under a power of attorney comprised in a bill of 
sale by a licensee, applied for the transfer of the 
license to C. The licensee, at the same sitting, 
applied for the transfer to D., and the justices 
refused the attorney's application on the ground 
that as the license was a personal matter, an at- 
torney under a power could not apply for its 
transfer. Held, on a special case stated, that 
the justices were in error, and that the license 
should be transferred to C. Lobb v. Latham, 
4 A.L.R. (C.N.) 94. 

LICENSING COMMITTEE. 

See Licensing Acts — Election, 

LICENSING JUSTICES. 

Appeal from 
See Licensing Acts. 

LIEN. 

By Banker' upon promissory notes dis- 
counted/or customer 
See Banking. 

Of solicitor for costs 

See Attachment of Debt. 

LIFE ASSURANCE. 
See Insurance. 

LIFE ESTATE. 

See Will — Construction, 

LIFE TENANT. 

Effect of consent of to declaration of 
new trusts 

See Will — Construction, 



LIGHTING. 

See Local Governmbnt- 

LIMITATIONS. 
Statute of 
See Public Wobks. 



■Rates, 



LINOTYPE. 

Customs duty on machinery ^ 
See Customs. 

LIQUIDATOR. 

See Company — Winding-up. 

LIQUOR. 

See LiofiNBiNG Acts. 

LOAN. 

To municipality 

Ste Local Government. 

*' LOCAL AUTHORITY." 

See Licensing Acts — Election, 

LOCAL GOVERNMENT. 

Loan — Vermin destruction 
See Vermin — Loan, 

** Local authority " — Liability of 
County Council under Licensing Acts 
See Licensing Acts — Election, 

Armstrong v. County of Wairarapa 

South, 16 N.Z.L.R. 144. 

Hates — Covenant by lessee to pay rates 
and assessments — Moore Street Im- 
provement Act 

See Landlord and Tenant. 

Wrench v. Bichardson v. Wrench, 
Ltd., 19 N.S.W.L.R. (L.) 78. 

Traffic — By-laws reguUiting use of 

vehicle 

See Traffic. 

Ipswich Traffic Board v, Simmonds, 
Ex parte Simmonds, 9 Q L. J. (N.O.) 50. 

See Local Government — By-law 
infra 

Banks v. Drysda^b, 16 N.Z.L.B. 67. 

Vermin destruction — Loan for 
See Vermin — I^oan, 

LOCAL GOVERNMENT. 

Appeal from Bating. 

By-Law 

See also Crown Property infra 

Crown Property 

See also Bates infra. 

Loan to Municipalities. 

Ouster. 

Qualification of Councillor. 

Bates ^ 

See also Appeal from Bating supra, 

Besumption of Street. 
Settlement of Disputes ret ween Muni- 
cipalities. 

Traffic. 

See By-Law supra 

[Victoria.] —Appeal from RAimg— Hearing 

of appeal — Adjournment — Next following sittings 
—Local Government Act, 1890 {No, 1112) ss, 284, 
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285— Local Government Act, 1891 (No. 1243) «. 
60. — If an appeal is properly launched, but no 
day lor hearing is fixed by the Court under sec- 
tion 284 of Act No. 1112, the Court may fix a 
day for hearing in order to correct its mif^take. 
A Judge of the County Court possesses the ordi- 
nary power of adjournment either before the 
appeal is opened, or afterwards during its pro- 
gress. Section 60 of Act No. 1243, fixes the time 
at which an appeal may be brought on, and at 
which it would be the duty of the Judge to hear 
it, if the other business of the Court will permit, 
bat it does not limit the jurisdiction of the 
County Court more narrowly than that of the 
General Sessions had been previously limited. 
The Qubsm on the Relation of the City of 
FiTBBOY V. Casey, 23 V.L.R. 495, 19 A.L.T. 145, 
4 A.L.B. 24. (Holroyd, J.). 

[New Zealand.] — By-law — Heavy Traffic — 
Licenting — Tra,ction Engine — The Gountie» Act, 
1886, «. 311, tubs, 4» IS— The Public Works 
Act, 1894, 8. 130, mb-s. 2, [g) — Nothing in 
The Counties Act, 1886, or The Public Works 
Act, 1894, authorises a County Council to make 
a by-law to the effect that no license shall be 
granted to a traction-engine used for private 
purposes which shall appear on inspection to be 
unsafe or insufficient for public use — i.e., shall 
not be safe or sufficient for use by the public. 
When such a proviso is engrafted on an other- 
wise valid by-law, the owner of such traction 
engine has a right to treat that by-law aa a 
whole, and is not bound to analyse it, and con- 
sider how much is bad and how much is good. 
Banks v. Drysdale, 16 N.Z.L.R. 67. (Dennis- 
ton, J.) 

[Victoria.] — By-law — " Loitering " — Ob- 
structing road — SeUing goods in street, — A person 
who carries on the business of selling flowers in 
a street, and in so doing keeps near the same 
spot, is not *' loitering " in the street, although 
he may obstruct the s&eet. A conviction against 
him for obstructing a street by loitering thereon 
and not discontinuing to loiter when required by 
a member of the police force wa?, therefore, held 
to be bad. Geelan v, Ryan, 20 A.L.T. 150, 4 
A.L.R. 234. (Hodges, J.) 

[New Zealand.] — Crown Property — Ex- 
emption of from Building By-laws — Railway land 
leased to tenant — The Public Works Act, 1882. 
s. Ul—The Public Works Act, 1894, 
«. 186 — The Municipal Corporations Act, 
1886, 8. 3. — The exemption, contained in 
8. 3 of The Municipal Corporations Act, 
1886, of Crown property from the operation of 
by-laws made under the said Act, extends to the 
case of a building erected on Crown land by a 
tenant under the Crown. Section 186 of The 
Public Works Act, 1894, compared with s. 
181 of The Public Works Act, 1882, does 
not impair the generality of s. 3 of The 
Municipal Corporations Act, 1886. Therefore, 
a building erected on railway land vested in the 
Crown, by a tenant under the Crown, is exempt 
from borough building by-laws, although not 
erected for railway purposes. Doyle v. Edwards, 
16 N.Z.L.R. 572. (Prendergast, J.). 

Crown Property — Property vested in Crown 
for purposes of Government Life Insurance Depart- 
ment — Exemption from rates. 

See Rates infra 



New South Wales.] —Loans to Municipali- 
ties — Consideration for loan — Municipalities Act 
of 1867, s. 191.— Under s. 191 the council of 
anv municipality may by deed wherein the 
consideration shall be truly stated, mortgage 
all general and special rates, etc. The munici- 
pal district of Lambton mortgaged their rates 
*' in consideration of the sum of £7,000 paid to 
us by the Commercial Bank of Australia.' It 
appeared that the sum of £7,000 was not at that 
time paid to the council but the money was paid 
to them from time to time as they required it. 
It was contended on behalf of the council that 
as the consideration was not truly stated the 
mortgage was bad. Held, that as there was a 
collateral agreement, that the money was not to 
be advanced all at once, and that the bank was 
only to charge interest on the money actually 
drawn, the consideration was sufficiently stated. 
In re Municipal Dibtbict of Lambton, Ex parte 
The Commerclal Bank of Australia, 15 W.N. 
(N.S.W.) 151. (Darley, C.J., G. B. Simpson, 
and Cohen, JJ.) 

[New South Wales.] — Ouster — Ouster of 
colder man— Re8ci»sion of order — Municipalities 
Act, 1897, 88. 9. 109. — The Court has power to 
rescind an order made under s. 109 of the 
Municipalities Act, 1S97, ousting an alderman 
of his office. Semble : The effect of the resciseion 
of an order to oust an alderman is to reinstate 
the alderman ousted. If an alderman has been 
elected in the place of the alderman ousted, on 
the rescission of the order he ceases to act as 
alderman, and s. 9 validates anything done by 
the council whilst he was in office. Ex parte 
TewkesbubV 15 W.N. (N.S.W.) 137, Er parte 
Donnelly, 15 W.N. (N.S.W.) 140. (Owen and 
Cohen, JJ.) 

[VicTOBTA.] — Ouster — Councillor de jure — 
Fresh electitm — Local Government Act 1890 (No. 
1112), «. 56.— The word "councillor" in s. 56 
refers only to a man who has been a councillor de 
jure, and, therefore, where a candidate who has 
been declared elected, has been ousted on the 
ground that he did not, in fact, receive a majority 
of valid votes, an extraordinary vacancy has not 
arisen within the section, and the returning 
officer should declare the candidate, who did 
receive the majority of votes, duly elected, 
and should not proceed to hold a fresh election 
under that section. R. v, Camebon, Ex parte 
McLeibh, 20 A.L.T. 122, 4 A.L.R. 295. (Wil- 
liams, J.) 

[Yictoria] —Qualification of Councilor- 
Property oioned by councillor, but occuoied by 
tenant — Occupier person " liable to be rated ^* — 
Ouster — Local Government Act, 1890 (No. 1112) 
88. 49, 257 — Local Government Act, 1891 (No. 
1243) 8. 15. — The respondent, at the date of his 
nomination and election as a councillor of the 
shire of B., was the owner of property in the 
shire of considerably more value that was neces- 
sary to qualify him for the office of councillor, 
but the property was let to a tenant. Held, that 
where property is in the occupation of a tenant, 
the tenant is the only person " liable to be 
rated " in respect of such property within the 
meaning of s. 15 of Act No. 1243 ; and that, 
therefore, the respondent had not the requisite 
qualification, and that the order ni%i to oust him 
must be made absolute. In re O'Day, Ex parte 
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BuMB, 24 V.L.R. 60, 19 A.L.T. 231, 4 A.L.R. 
98. (Madden, G.J.) 

[New Sotjth Walbb.] — Rates — Charge — 
Rights of Mortgagee — Munieipalities Act^ 1867 
(31 Vie, No. 12), «. IIQ— Municipalities Act 
Amendment Act of 1892 (65 Vic. No. 33), s. 5.— 
The oharge of ratej due created by the Munici- 
palities Acts of 1867 and 1892 is a first oharge 
upon the property rated, and has priority over 
any mortgage over the same property, even with 
respect to rates which become due after the date 
of such mortgage. In re The Mebcantile 
BuiLDiNO, Land and Investment Company, Ltd., 
9 B.C. (N.S.W.) 10. (Walker, J.) 

[New South Wales.] —Raiei— Costs— Debt — 
Title to land in dispute — Verdict under £30 — 
65 Vic. No. 33— If, in an action to recover rates, 
title to land be in dispute, the District Court has 
no jurisdiction, and therefore the plaintiff suc- 
ceeding in an action in the Supreme Court, in 
which title to land is in dispute, and recovering 
less than £30, is entitled to a certificate for costs. 
The Municipalities Act makes the liability to 
pay rates a debt. Borough of Granville v. 
Armstrong, 18 N.S.W.L.R. (L.) 426, 14 W.N. 
(N.S.W.) 63. (Stephen, Owen, and G. B. Simp- 
son, JJ.) 

[New South Wales.]— Rates— " Land vested 
in trustees for public purposes " — Randwiek race- 
course — Municipalities Act, s. 163. — Under s. 163 
of the Municipalities Act ** land vested in trustees 
for public purposes " is exempt from rateability. 
Held, that land granted by the Crown to trustees 
" upon trust to permit and suffer the said land to 
be used by such persons, clubs, or associations 
. . . for any of the purposes hereinafter de- 
scribed — ^Firstly, as a racecourse. . . . 
Secondly, as a training ground. . . . Fifthly, 
for any other public amusement or purpose which 
the Governor may declare to be a public amuse- 
ment or purpose*' did not come within that 
exemption, as the land was not vested in trustees 
solely for public ourposes. Borough of Rand- 
wick 17. Daroar. 16 W.N. (N.S.W.) 37. (G. B. 
Simpson and Cohen, JJ.) 

[New South Wales.] - Rates — Lighting — 
Property deriving benefit or advantage — Munici- 
palities Act, s. 165 — If any portion of a property 
derives benefit or advantage from lighting the 
whole property is benefitted, and lighting rates 
are payable in respect of the whole property 
(per the Chief Justice and Cohen, J.) Quaere 
{per Stephen, J.) whether if in an action to re- 
cover lighting rates it be found that some por- 
tion of the property is not benefitted, lighting 
rates can be recovered in respect of the whole 
property. Borough of Wallsend v. Newcastle 
Wallsend Coal Co., 19 N.SW.L.R. (L.) 263, 
16 W.N. (N.S.W.) 67. (Darley, C.J., Stephen and 
Cohen, JJ.) 

[New Zealand.] — Rates — Exceptions — Pro- 
perty vested in Crown for purposes of Government 
Life Insurance Department — Occupier — Manager 
— Rate-book — Conclusiveness — The Rating Act, 
1894, ss. 2, 13, 32, 34, 43— The Government Life 
Insurance Act, 1886 — The Government Life Insur- 
ance Acts Amendment Act, 1891, s. 3. — Buildings 
vested in Her Majesty under The Government 
Life Insurance Act, 1886, and its amendments, 



and used as an office of the Government life 
Insurance Department, are not rateable property 
under The Rating Act, 1894. The manager of a 
branch of the Government Life Insurance 
Department is not an ** occupier " of buildings 
used as such an office within The Rating Act of 
1894, not does he come within s. 13. The rate- 
book is not conclusive evidence of rateability or 
occupancy, and these points may be raised in 
defence of an action for rates. City of Auck- 
land V. Speight, 16 N.Z.L.R. 661. (Denniston, 
Edwards and Pennefather, JJ.) 

[Queensland.] — Rates — Tramway — Methodoj 
assessment of value of tramway for rating pur- 
poses — Valuation and Rating Act oj 1890 (54 
Vic, No. 24), ss. 11, IS— Tramways Act o/1882 
(46 Fic, No. 10), « 82.— The value of a tram- 
way, for the purposes of The Valuation and 
Rating Act of 1890, is the amount which a pur- 
chaser might be reasonably expected to give for 
the right of occupation possessed by the Tram- 
way Company of the portions of the soil and air 
occupied by their rails and other apparatus, 
having regard to the use to which such an occu- 
pation might reasonably be expected to be put. 
Municipality of Brisbane v. The Brisbane 
Tramway Company, Ltd., 9 Q.L.J. 67. (Griffith, 
C.J., Chubb and Real, J J.) 

[Victoria.] — RtLtes— Appeal from assessment 
of rates. 

See Appeal from rating supra. 

[Victoria.] — Rates — Apportionment — Claim 
for rates- Occupier sued — Occupation for only por- 
tion of period for which rate made — Particulars of 
demand— Justices Act, 1890 {No. 1106), s. 81— 
Local Government Act, 1890 {No. 1112), ss. 288, 
292.— A complaint for rates did not state the 
period for which the rate was made, but the evi- 
dence indicated the period, and showed that 
during a portion only of that period the defen- 
dant, who was not the owner, had been in occu- 
pation of the premises, and that he had ceased 
to be in occupation before the demand was 
posted. Ilt'ld, that the justices should have 
apportioned the rate payable by the defendant 
for the period he was in actual occupation of the 
premises. President, Ac, of the Shire of 
Violet Town v. Twamley. 20 A.L.T. 134, 
4 A.L.B. 267. (Hodges, J.) 

[Victoria.]— Rates— Demand — Indorsement 
— Recovery of Rates — Endorsement of Demand 
with intimation of charge — Local Government Act, 
1890 (No. 1112), ss. 248, 276, ^m— Local Govern- 
ment Act, 1891 {No. 1243) ss. 64, m— Second 
schedule — Unless appealed from, a notice of 
demand ferrates is good, although made before 
the time allowed for appealing from the assess- 
ment has expired. The absence of the notice 
required by s. 66 of Act No. 1243 does not make 
the demand bad ; but, qucere, whether its 
absence would not have the effect of preventing 
the council from enforcing a charge on the pro- 
perty rated. Statements made on affidavit by 
justices as to the evidence given before them 
will be treated by the Court as conclusive in 
orders nisi to review their decisions. Shire of 
Dandenono v. Newport, 20 A.L.T. 146, 4 A.L.R. 
281. (Madden, C.J.) 

[Victoria.] —Rates — Person •* liable to be 
rated.^^ 

See Qualification of Councillor infra 
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LOCAL GOVERNMENT— Continii«d. 

[VicToBiA.] — Rates— Railway ReiePYe— 

Occupation by railway employee — Permissive 
occupation — Tenant — Local Government Act^ 
1890 (No. 1112), «. 246— Railways Act, 1896 
{No, 1439), s. 23. — A railway employee who 
occupies a house erected by himself on land 
vested in the Railways Commissioner, but under 
no lease, and paying no rent, is not liable to be 
rated in respect of the premises. Mayor, etc., 
or Hamilton v, Davidson, 20 A.L.T. 142, 4 
A.L.R. 279. (Madden, C.J.) 

[Victoria.] — Rates — Special improvement 
rate — Signature of rate-book — Time for signature 
— Invalidity of rate — Objections to rate — Appeal 
—Local Government Act, 1890 {No. 1112),«<. 179, 
272, 277, 288— Local Government Act, 1891 (No. 
1243), ss. 1, 64, 75, 76 (v.) Where the time 
prescribed has not elapsed before ihe confirma- 
tion of a special improvement rate, the act oi 
the council is illegal, and the rate is bad. A 
demand for rates cannot be made until the rate- 
book is signed; a ratepayer cannot be sued 
until after demand ; and there is nothing in the 
Act to imply that a rate shall not be valid un- 
less the rate book is signed within a reasonable 
time. An invalid rate, unless appealed from, 
must be paid, and facts which tend to show 
the invalidity of the rate cannot be set up 
as a defence. Matob of Oakleioh v. (}rat, 20 
A.L.T. 120, 4 A.L.R. 268. (Hood, J.) 

[New South Wales.]— Street, Resumption of 

— Compensation — Public Works Act, 1888 (51 Vic. 
No. 37), ss. 24, 30, 34 — Sydney Corporation Act 
(43 Vic. No. 3), s. 67—48 Vic. No. 6.— Certain 
land was resumed for tramway purposes under 
the Public Works Act, 1888, being portion of a 
street in the city of Sydney which was vested in 
the plaintiff council under s. 67 of the Sydney 
Corporation Act. Heldy by the Privy Council, 
affirming the decision of the Full Court, that the 
plaintiffs were not entitled to claim compensation 
for the value of the land as owners, or for im- 
provements and materials thereon, such as kerb- 
ing and guttering. Sec. 67 of the Sydney Cor- 
poration Act vests in the municipal authority no 
property in a street or public way beyond the 
surface of it, and such portion as may be abso- 
lutely necessarily incidental to the repairing and 
proper management of the street ; it does not 
vest the soil or the land in the municipal council 
as owners. Municipal Council of Sydney v. 
Young, 19 N.S.W.L.R. (L.) 41, 14 W.N. (N.S.W.) 
205. (Privy Council.) 

[Victoria.] — Disputes between Municipali- 
ties, Settlement oi— Order -in-Council when 
final — Right of municipality to be heard — Local 
Government Act, 1890, (No. 1112), ss. 14 (v.), 15. 
— An Order-in-Cotincil made under s. 15 of the 
Local Government Act, 1890, is bad if one of the 
municipalities concerned in the dispute has not 
been heard. The hearing must be such that 
both the municipalities should know what is 
proposed to be done, and may, if they wish, 
urge reasons against it. The Shire of Kowree 
v. The Shire ofLowan, 19 A L.T. 143, 4 A.L.R. 
5. (Madden, C.J.) 

[New Zealand.] —Traffic — By-law regulating 
use of vehicle. 

See By-Law supra. 



LUNACY. 

[Victoria]— Inqniry, Petition tot— Varia- 
tion— Notice— Lunacy Act, 1890 (No. 1113), s. 
134.— A petition was presented for a commission 
of inqniry into the alleged lunacy of N., and 
notice of the application was duly served. At 
an adjourned hearing, the application for a com- 
mission was abandoned, and an application was 
made for an order under s. 134 of the Act, No. 
1113. Held, that notice of the second applica- 
tion must be served. In re Nehill, 23 Y.L.R. 
341, 4 A.L.R. 150. ( Holroyi, J.) 

[Victoria.] — Maintenance — Lunatic — Notice 
of Application ^Lunacy Act, 1890 (No. 1113) ss. 
134, 213. — Before making an order under s. 213 
of the Lunacy Act, 1890, for maintenance, the 
alleged lunatic must be served with the notice of 
motion by some independent person. In re 
Prout, 20 A.L.T. 146, 4 A.L.R. 278. (Hood, J.) 

MACHINERY. 

Exemption from Customs duty 
See Customs. 

MAGISTRATE. 

Costs — Power to award costs on an 

appeal from direction of inspector 

ufidet Factories Act, 1894, s, 76 

See Costs — Factories Acts. 

Andrew v. Collerton, 16 N.Z.L.R. 
466. 

MAGISTRATE'S COURT. 

See Small Debts Regoyery. 

MAINTENANCE. 

^^^ Deserted Wives and Children. 
See Destitute Persons. 

Ability to maintain 

See Destitute Wives and Chil- 
dren. 

IllegitimMe child 

See Neglegi^ed Children. 

[Victoria.] —Maintenance of Children — 

Order by justices for maintenance of children 
whose custody given to wife in divorce suit. — 
Livingstone v. Livingstone, 23 V.L.R. 291 ; 
19 A.L.T. 76. 3 A.L.R. 187. (Holroyd, J.) 

See DESERTED WIVES AND 

CHILDREN. 

MANDAMUS. 

To mining registrar 
See Mining. 

To legistrar — Land transfer — Refusal 
to register mortgage 

See Land Transfer — Mortgage, 

[New Zealand.]— Application tov— Supreme 
Court Code 1882, EvUs, 451, 456, 463.— The 
nature of the proceeding to obtain a writ of 
mandamus commencing with a statement ol 
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MkSDkUJJH— Continued. 

claim without writ discussed. Parker v. Brooks, 
IB N.Z.L.R. 276. (Prendergast, C.J., Denniston, 
and Conolly, JJ.) 

[New Zealand] —Application for— Motion or 

Action— /2tt^« 451. 456, 463.— Where the 
remedy, if any, is mandamus only, it mupt be 
asked for by motion under Rule 451. which is 
equivalent to an application for the prerogative 
writ of mandamus, and cannot be obtained under 
a claim added, under Rule 463, as pi alternative 
claim in an ordinary action claiming other 
relief. Armstrong v. County of Wairarapa 
South, 16 N.Z.L.R. 144. (Prendergast, C.J.) 

[New South Wales.] — Form of rule nisi — 
Amendment. — The rule nisi for a writ of man- 
damus should call upon the respondents to shew 
cause why a writ of mandamus should not be 
issued, and not call upon them to shew cause 
why they *' should not be compelled by order of 
this Honorable Court," etc. A rule in the latter 
form cannot be amended so as to make it a rule 
for a writ of mandamus. Ex parte Campbell, 
14 W.N (N.S.W.) 144. lOwen, G. B. Simpson 
and Cohen, JJ.) 

MANUAL LABOUR. 

See Masteb and Servant — Em- 
ployers Liability Act. 

MAORI. 

Company — Native contrilmtory — Ser- 
vice of Maori translation of proceedings 

See Company — Contributory. 
Taiaroa's Case, 16 N.Z.L.R. 78. 

MARINE BOARD. 

See Shipping — Court of Manne 
Inquii'y, 

MARINE INQUIRY. 

Court of 

See- Shipping — Cou7't of Marine 
Inquiry, 

MARKSMAN. 

See Probate and Administration. 

MARRIED WOMAN. 

See Husband and Wipe. 

Disposing power by Will of real 
property 

See Probate and Administration 

— Testamentary capacity 

In re Thomas, 9 B.C. (N.S.W.) 18. 

MASTER AND SERVANT. 

See Civil Service. 

See Factories and Shops. 

See Mines. 

Employers Liability Acts. 
Responsibility of Master. 
Wages, Recovery of 
Wrongful Dismissal. 



[New South Wales.] —Employers Liability 
Act, 8. 4 — Notice of injury — Want of notice — 
Excvjte for not giving notice — Tlie fact that a 
servant does not know that it is necessary to 
f^ive notice of injury under the Employers 
Liability Act is not a reasonable excuse for not 
giving such notice. Ex parte Hannan, 18 
N.S.W.L.R. (L.) 422, 14 W.N. (N.S.W.) 62. 
(Stephen, Owen and Cohen, JJ.) 

[New South Waives.] - Employers Liability 
Act, s. 4 — Notice of injury — Want of notice — 
ReasonabJe excuse for not giving notice — Practice. 
— An application for leave to bring an action 
under the Employers Liability Act. notwith- 
standing that notice of the injury had not been 
given within six weeks, should be made upon 
summons. Where the servant has been killed 
the notice under s. 4 cannot be given until after 
letters of administration to his estate are taken 
out. Ex parte Smith, 14 W.N. (N.S.W.) 94. 
(Cohen, J.) 

[New South Wales.] — Employers Liability 
Act (60 Vic. No. 8), «. 9 — Workman — Miner — 
Manual labour — Work incidental to ordinary 
employment. — M. was a miner employed in the 
defendants' coal mine, and ordinarily engaged as 
a hewer. The mine having been laid idle owing 
to the occurrence in the workings of a poisonous 
gas, the manager organised an exploring party, 
consisting partly of officials and partly of 
miners, to enter the mine and locate the origin 
of the gas. M. was sent for by the manager to 
make one of the party, and whilst down the 
mine died from the effects of the gas. The 
plaintiff, his administratrix, sued the defendants 
under the Employers Liability Act, alleging that 
his death was caused by the negligence of the 
manager in taking the exploring party into the 
mine without proper precautions. Held, that M. 
was a workman in the employment of the defen- 
dants within the meaning of the Employers 
Liability Act. If the real and substantit^ busi- 
ness of a person whose avocation is mentioned 
in the Act involves manual labour, and such 
workman is injured while carrying out some 
duty or work incidental to his real and substan- 
tial avocation, although it does not involve 
immediate manual labour, nevertheless he is 
within the purview of the Act. Holland v. 
Stockton Coal Co., 19 N.S.W.L.R. (L.) 100, 14 
W.N. (N.S.W.) 218. (Darley, C.J., Cohen and 
A. H. Simpson, JJ.) 

[New Zealand.] — Employers Liability Act, 
1882, 8. 2. — Common employment— Dangerous 
Condition of Machinery — Findings of the jury 
on the two grounds on which the action was 
based, by which they negatived the dangerous 
condition of machinery and yet found that the 
accident was caused by some order given by the 
foreman, are not inconsistent findings, the two 
causes of action being divisible. Cassidy v. 
Wright, 16 N.Z.L.R. 645. (Conolly, J.) 

[New Zealand.] — Employers Liability Act 
1882 Amendment Act, 1891, s. 7. — Injured 
employee — Notice of action — Physical incapacity 
to give notice. — Mere loss of the power of loco- 
motion does not amount to '* physical incapacity" 
within the meaning of s. 7 of The Employers 
Liability Act 1882 Amendment Act, 1891. 
Wilson v. Ramsay, 16 N.Z.L.R. 172. (Williams, 
J.) 
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MASTER AND SERVANT— Contmwd. 

[VicTOBiA.] — RespoiiBibiUty of Master — 

Wilful act of Mervant — Course of employment. — 
A master is responsible for the wrongful act of 
his servant, even if it is wilful, provided it is 
done in the coarse of his employment and for 
his master's benefit, though such act was 
unauthorised. FoBEMiiN v. McNamaba, 23 V.L.R. 
501, 19 A.L.T. 142, 3 A.L.R. 262. (VBeckett, J.) 

[New South Wales.] —Weekly Hiring— 
Recovery of Wages — Time limited for complaint 
— Masters and Servants Act yS. 5— Justices Act (11 
and 12 Vic. c. 43), s. 11 — The wa:;es of a servant 
engaged by the week accrue due at the end of 
each week, and the servant cannot recover in a 
summary way under s. 5 of the Masters and 
Servants Act the wages for any week which 
have accrued due more than six months before 
the laying of the information or complaint, 
even though by tacit consent no wages have 
been paid to the servant during the continu- 
ation of the service. Ex parte Gonnell, 14 
W.N. (N.S. W.) 103. (Stephen, Owen and Cohen, 
JJ.) 

[Victoria.] —Wages, recoTery of— Workmen's 
Wages — Certificate under — Emvloyers and Em- 
ployees Act, 1890 {No. 1087), m. 28, 29- Notice 
cf certificate. —Where a workman obtains from 
justices under the above section a certificate that 
a certain sum is due to him from his employer, 
he does not sufficiently comply with the section 
by serving the certificate on his employer's 
debtor. He must also serve the notice required 
by s. 29 of the above Act. Lesser v. Shire of 
Wannon, Taylor Claimant, 3 A.L.R. 267. 
Taylor v. Lesser, 23 V.L.R. 446, 19 A.L.T. 139. 
(Madden, C.J.) 

[New South Wales.] -Wrongful dismiBsal 
— Damages. — The defendant engaged the plaintiff 
and his wife to do certain work on his station 
for twelve months, wages to be at the rate of £60 
per annum, payable monthly," after all expenses 
to (he place of employment are earned, the 
amount of which is to be retained by the defen- 
dant until this agreement is fulfilled and then 
to be given to the plaintiffs ; the said expenses 
are to be forfeited by the plaintiffs if the con- 
ditions of this agreement are not faithfully per- 
formed." And Ihere was the following clause in 
the agreement — ** This agreement is terminable 
by either party giving one month's notice after 
the expenses are earned." After the plaintiffs 
had been in the defendant's service for two 
weeks they were dismissed. The expenses were 
£5 7s. The Judge directed the jury that the 
defendants were entitled to three months' wages 
and eleven weeks board and lodging, less the 
sum of £5 7s, and the jury found a verdict for 
the plaintiffs. Ileldf that the direction of the 
Judge was right as to the wages and board and 
Iodising, but {qucere per Cohen, J.) whether the 
sum of £5 7s should have been deducted. West 
AND Wife v. Brown, 16 W.N. (N.S.W.) 112. 
/Owed, Cohen and O'Connor, J.J.) 

MASTER IN EQUITY. 

Appea I from — Probate duty 

See Probate and Succession 
Duties, 



MAXIMS. 

Audi alteram partem 

Ex parte Glasheen, 19 N.8.W.L.B. 
(L.) 164, 14 W.N. (N.S.W.) 202 

Debitum in praesenti, solvendum in 

futuro 

Strand v. The Permanent Benefit 
Building and Investment Society, 
18 N.S.W.L.B. (E.) 203, 8 B.C. 
(N.S.W.) 12. 

Equity Acts in personam 

Australian Assets Co., Ltd. v, Hig- 
oinson, 18 N.S.W.L.B. (E.) 191. 

Expressio unitis est exclusio alterinis 
BussELL V. Beid, 19 N.S.W.L.B. (L.) 
63, 14 W.N. (N.S.W.) 205. 

Extra territorium jus dicenti impune 
non paretur 

Australun Assets Co., Ltd. v. Hio- 
oiNsoN, 18 N.S.W.L.B. (E.) 190, 14 
W.N. (N.S.W.) 98. 

Bank of New Zealand v. Llotd, 14 
W.N. (N.S.W.) 161. 

** He who seeks equity must do equity.'' 
Farnell ». Cox, 19 N.S.W.L.B. (E.) 
108, 16 W.N. (N.S.W.) 9. 

Netno bis vexari debet pro una et eadem 

causa 

Minister for Lands v. Chapman, 19 
N.S.W.L.B. (L.) 16,14 W.N. (N.S.W.) 
144. 

Omnia prcesumuntur rite esse a>cta 

City Mutual Life Assurance Society 
V. Elliott, 18 N.S.W.LJt. (L.) 397, 
14 W.N. (N.S.W.) 91. 
McGregor v. Australian Mortgage 
Land and Finance Co., 15 W.N. 
(N.S.W.) 128. 

" Quando jus domini regis et suhditi 

insimul concurrunt, jus regis praeferri 

debet " 

In re Baynes, Ex parte Attorney- 
General, 9 Q.L.J. 33. 

Volenti non Jit injuria 

Holland v. Stockton Coal Co., 19 
N.S.W.L.B. (L.) 105, 14 W.N. 
(N.S.W.) 220. 

MAXIMUM AREA 

For selection 

See Crown Lands — Land Appeal 
Court cases, 

** MEANS." 

Capias ad satisfaciendum — District 
Courts Act, s. 87 
See Attachment of Pesons. 

Ex parte Cahill, 15 W.N. (N.S.W.) 3; 

MEASURE OF DAMAGES. 
See Damages. 
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MEDICINE. 

Patent or projmetary 
See Poisons. 

MEMORANDUM IN WRITING. 

Statute of frauds 

See CONTBACT. 

MEMORANDUM OF ASSOCIATION. 
See Company. 

MEMORANDUM OP TRANSFER. 

Kfect of receipt in — Estoppel 

See Land Tbansfer — Memoran- 
dum of Transfer 

SlNCLAIB V. GUMPEBTZ, 15 W.N. 

(N.S.W.) 125. 

MEMORIAL. 

^y foreign judgment 
See i^'oBEiON Judgment. 

MENS REA. 

See Criminal Law — Mens Eea. 

MERCHANT SHIPPING ACT. 
See Shipping. 

MINER. 

See Master and Servant — Em- 
ployers' Liability Acts, 

MINER'S RIGHT. 

See Mining — Miner's Right. 

MINES. 

Accident in a mine. 

See Mining — Accident in a mine. 

See Deaths by Accident Com- 
pensation Act. 

[New South Wales.] — Miner's Wages — 
Payment by weight — Actual weight — Average 
weight — Coal Mines Regulation Act^ 1896 (60 
Vic. No. 12), SB. 38, 40.— S. 38 of the Coal Mines 
Begulation Act, 1896, provides that miners who 
are paid by weight shall be paid according to the 
actaal weight of mineral gotten by them, and 
such mineral shall be truly weighed as near to 
the pit mouth as practicable. Held^ that all the 
mineral must be weighed, and that it is an 
offence to weigh a limited number of skips and 
arrive at the gross amount by averaging, even 
though the weighing machinery of the mine, by 
continuous use, is not capable of weighing the 
whole output. DnoN v. Rogers, 19 N.S.W.L.R. 
(L.) 33, 14 W.N. (N.S.W.) 130. (Darley, C.J., 
Stephen and Cohen, JJ.) 

MINING. 

Eeserve for business or residence — 
Residence lease under Crown Lands 
Act, 

See Crown Lands — Land Appeal 

(^ourt Cases, 



Accident in a Mine. 

See also Negligence. 
Appeal, 
assessobs. . 

See Wabden's CJoubt. 
Cancellation of License. 
Jurisdiction of Warden. 

See Bebidbnce Area infra. 

See Warden's Coubt infra. 
Lease. 

Miner's Bight. 
Negligence. 

See also Working Place infra, 
Priobities between Applications. 
Pbivate Pbopebty, Mining on 
Pbohibition. 

See also Appeal. 
Quabtz Claim. 
Regulations. 
Residence Abba. 

See also Mineb*s Bight supra. 
Special Claim. 

See also Cancellation of License supra. 
Tailings. 
Timbeb. 

Suspension Obdebs. 
Tbespass. 
Tbibutobb. 
Ventilation. 

See WoBKiNG Place infra. 
Wabden's Court. 

See Accident in a Mine supra 
Appeal supra 
Pbohibition supra 
Wateb Bights. 
Working Place. 

[New Zealand.] — Accident in a Mine — 
Mining Kocidtni— Compensation for death of 
person employed in mine — Action for — Plaintiff — 
** Personal representative" — Person beneficially 
interested — The Coal Mines Act, 1891, s. 53 — 
The Deaths by Accident Compensation Act, 1880. 
— The provision of s. 53 of The Coal Mines 
Act, 1891, that compensation given by that sec- 
tion may be recovered under The Deaths by 
Accident Compensation Act, 1880, means that 
the last-named Act must be read into The Coal 
Mines Act 1891. An action claiming compen- 
sation by way of damages, under The Coal Mines 
Act, 1891, for the death of a person killed, may 
therefore, by virtue of s. 10 of The Deatiis by 
Accident Compensation Act, 1880, be brought by 
and in the name of any person beneficiaiUy in- 
terested where there is no executor or adminis- 
trator of the deceased, or no such action is com- 
menced by the executor or administrator within 
six months of the death, notwithstanding that by 
s. 53 of The Coal Mines Act, 1891, the right is 
given to the ** personal representative " of the 
deceased. Senible : That only the persons men- 
tioned in The Deaths by Accident Compensation 
Act, 1880, can sue in such a case, and that others, 
such as creditors, are excluded. Anderson v. 
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The Obbtmouth and Point Elizabeth Railway 
AND Coal Company, 16 N.Z.L.R. 30. (Preader- 
gast, C.J.) 

{New Zealand.] — Accident in a Mine — 
Charge on mine for death or accident — The Coal 
Mines Act, 1891, 8. 53.— S. 53 of The Coal Mines 
Act of 1891 does not give to a person recovering 
a judgment for death by accident in a mine 
under that section a lien on the mine paramount 
to all other claims thereupon. GhEOGHBOAN v. 
The dBEYMonTH and Point Elizabeth Railway 
AND Coal Co., Ltd., 16 N.Z.L.R. 749. (Prender- 
gast, C.J., Denniston, Conolly, Edwards and 
Pennefather, JJ.) 

[New Zealand.] — Aooident in Hine— War- 
den* a Court and Supreme Court— Compensation 
for death — Negligence — " Tort relating to 
mining " — The Mining Act, 1891, ss. 261 (8), 
265, 334 — The Deaths by Accident Compensation 
Act, 1Q80—The Employers' Liability Act, 1882. 
— An action brought, under the provisions of s. 
334 of The Mining Act, 1891, and of The Deaths 
by Accident Compensation Act, 1880, on behalf 
of the family of a miner killed in a gold-mine, 
within a mining district constituted under the 
Mining Act, by an explosion alleged to have 
been caused by the negligence of the owners of 
the mine, and a breach by them of the pro- 
visions of Part VI. of the Mining Act, must, by 
virtue of s. 334 of the Mining Act, be treated as 
brought in respect of a *' tort relating to mming" 
within the meaning of sub-s. 8 of s. 261 of the 
Mining ^ct. Such an action is therefore within 
the jurisdiction of the Warden's Court for the 
district, and consequently, by virtue of s. 265, 
removed from the jarisdiction of the Supreme 
Court. The question discussed how far the pro- 
visions of The Deaths by Accident Compensation 
Act, 1880, and of The Employers' Liability Act, 
1882, and its amendments, apply to actions 
brought under s. 334 of The Mining Act, 1891. 
Develin v. The Waihi-Silvebton Gold Mining 
Company, 16 N.Z.L.R. 242. (Prendergast, C.J., 
Denniston, Williams and Edwards, JJ.) 

[New South Wales.]- kppeaA— Special case 
— Signature of Judge. — A mining appeal was 
heard in the District Court before an acting 
Judge, and on an appeal from his decision to the 
Supreme Court, the acting Judge's commis- 
sion having expired, the special case was 
signed by the then Judge of the District Court 
in which the appeal had been heard. Held, 
that the case was properly signed. Lindsay v, 
Hanson, 15 W.N. (N.S.W.) 134. (Owen, G. B. 
Simpson and Cohen, JJ.) 

[New South Wales.] — Appeal — Special 
Case — Notice of appeal— Statement of determina- 
tion appealed from — Grounds of appeal — Mining 
Act 1874, s. 115— Reg. Gen., ISth November, 
1875. — The notice of appeal did not contain a 
statement of the determination or direction ap- 
pealed from as required by Reg. Gen., of 18th 
November, 1875, but contained instead a number 
of grounds of appeal. Held, that the notice uf 
appeal was informal, but as the special case 
contained a statement of the final determination 
arrived at by the Judge below, the Court 
(Cohen, J., dissentiente) overruled the objection 
to the notice of appeal. Lindsay v. Hanson, 15 



W.N. (N.S.W.) 134. (Owen, G. B. Simpson 
and Cohen, JJ.) 

[New South Wales.] — Appeal — Special 
case— Form of Appeal — Mining Act 1874, «. 115 
— Reg. Gen., 18th November, 1875. — Semble, an 
appeal under the Mining Act, s. 115, from the 
District Court to the Supreme Court is not in- 
tended to take the form of a special case, but to 
be set down for argument, upon the notice of 
appeal and the statement signed by the Judge 
whose decision is appealed from, in the same 
way as special cases are set down for argument. 
Lindsay v. Hansen, 15 W.N. (N.S.W.) 134. 
(Owen, G. B. Simpson and Cohen, JJ.) 

[New Zealand] — Appeal — Administration of 
Act— Prohibition— T}ie Mining Act, 1891— T/ti 
Mining Act Amendment Act, 1895. — Where the 
question is purely one of the administration of 
an Act by a Warden, and the matters alleged 
show at most irregularity only in the exercise of 
jurisdiction, and not excess of it. the remedy is 
by appeal, and not prohibition. Howell v. 
Ross, 16 N.Z.L.R. 684. (Pennefather, J.) 

[Victoria.] — AsBessoFB 

See Warden's Court. 

[New Zealand.] — Cancellation of license— 

Licences for special claims provisionally granted 
— Failure to take up same within thirty days, 
effect of — Waiver by Warden — The Mining Act, 
1891, s. 75.— S. 75 of the Mining Act, 1891, de- 
claring that a license for a special claim pro- 
visionally granted shall be cancelled by the War- 
den as null and void if the licensee fail to take 
up the license and pay the rent within thirty 
days after notice sent, is imperative, and must 
be implicitly obeyed by the Warden. The Warden 
has no discretionary power to waive the strict 
compliance with the section on any equitable 
grounds. Even the taking of rent and the formal 
issue of the license by the Warden after and with 
knowledge of the non-compliance will not give 
the licensee any rights. The ground comprised 
in the license is open for application in the 
ordinary manner as soon as the licensee fails to 
comply with the section : th^re is no necessity 
for a suit declaring a forfeiture. Cutten v. 
Howell and Ross v. Cutten, 16 N.Z.L.R. 373. 
(Williams, J.) 

[Victoria]— Jurisdiction of Warden. 

See Residence Area intra 

See Warden's Court infra 

[ViCTORu] — Lease — Lease not granted to 
applicant — Lease not executed vnthin 60 days — 
Validity of lease — Validity questioned by holder 
of miner's right — Regulations — Mines Act, 1890 
(No. 1120), 8. 209.— The holder of a miner's 
right cannot, as such, disregard a Crown lease 
of Crown land, and treat it as if non-existent on 
the ground that certain regulations have not 
been complied with. There is nothing to pre- 
vent an applicant, as agent, applying for a lease, 
and allowing it to issue in the name of his prin- 
cipal. Regulations under the Mines Act, 1890, 
must, if relied on, be put in evidence before the 
Warden, and the Supreme Court will not take 
judicial notice of them on the hearing of a 
special case. Cook v. Stawell Amalgamated, 
etc.. Mining Cot., 24 V.L.R. 165, 20 A.L.T. 85, 
4 A.L.R. 219. (Madden, C.J.) 



179 



MINING. 



180 



MniKiQ— Continued, 

[Victoria.] —Miner's Rigtit,— Expiration of— 
Residence area— Re-r eg titration — Mines dct, 1890 
{So. 1120), 89. 14, m— By-law 62.— Where the 
holder of a residence area allows the miner's right 
under which he holds to expire before taking ont 
a fretih miner's right, he mast re-mark and re- 
register his holding. Abraham v. DeliaA Ga, 
23 V.L.R. 338, 19 A.L.T. 92, 3 A.L.R. 260. 
(Hood, J.) But see Vial v, Allender, 23 V.L.B. 
516, 19 A L.T. 161, 4 A.L.R. 17. (Full Court.) 

[Victoria.] — Negligence— D^atA caused by 
negligence — Miner — Action — Jury — Wrongs Act, 
1890 {No. 1160), S8. 14, 15— Mines Act, 1890 (No. 
1120), 8. 366.— The plaintifF, as administrator of 
the estate of C, deceased, brought an action 
against the B. Company to recover damages for 
the negligence of the defendant company, 
whereby C. was killed. By the statement of 
claim it was alleged that C. was employed as a 
trucker at the defendant company's mine, and 
that while he was so employed he was killed by 
foul air which was in the mine. It was alleged 
that the death was caused by the negligence of 
the defeiidant company. Held, that an action 
under s. 366 of The Mines Act, 1890 is an action 
under s. 14 of The Wrongs Act, 1890 (Lord 
Campbell's Act), and (reversing Williams, J.) 
that an action under s. 14 of the Wrongs Act 
need not be heard before a jury. Cowie v. Berry 
Consols Extended Gold-minino Co., No Lia- 
bility (No. 1), 24 V.L.R. 206, 19 A.L.T. 245. 
(Madden, C.J., A'Beckett and Hood, JJ.) 

[Victoria.] — Negligence — Ventilation — 
Working place — Temporary suspension of work. 

See Working Place infra, 

[New Zealand.] — Priori ties between Appli- 
cations — Simultaneity — Certificate by Mining 
Registrar — Mandamus to him— Jurisdiction of 
Supreme Court — • Suit or complaint relating to 
mining, etc.*^ — The Mining Act, 1891, ss. 124, 
128 261, 265— Supreme Court Code, 1882, Rules 
451, 456-463. — Although two applicants for the 
same right under the Mining Act, 1891, both 
arrive at the office of the Mining Begistrar at 
the same time, and are in attendance with their 
applications at the same time, yet, if one of 
them stands by while the application of the 
other is delivered to and received and noted by 
the Begistrar, and take-^ no stf-ps, either by word 
or deed, towards delivering his application until 
the transaction with the other has been com- 
pleted, the applications are not simultaneous 
within the meaning of s. 128 of the Act. The 
duty of a Mining Begistrar, under ss. 124 and 
128 of the above Act, to note and certify the 
dates and times on which applications are re- 
ceived by him, is purely ministerial. Qucere: 
Whether the certificate required by s. 128 is 
something in addition to the note mentioned in 
s. 124. If the Begistrar refuses to perform the 
above duty, or performs it wrongly, the remedy 
is mandamus. An applicant whose priority is 
affected by the Begistrar's wrongly certifying the 
time of the receipt of the application of another 
applicant has a locus standi to apply for a 
mandamus to the Begistrar to certify the true 
time of such receipt. Ss. 261 and 265 of thf^ 
Mining Act, 1891, do not confer on the Warden's 
Court, or take away from the Supreme Court, 
the controlling authority possessed by the 



Supreme Court over persons who have public 
duties to perform, though such duties are im- 
posed under the Minirg Act. Parker v. Brooks, 
16 N.Z.L.B. 276. (Prendergast, C.J., Denniston 
and Conolly, JJ.) • 

[New Zealand.] —Private property— Min- 
ing on — Goldmine — Reservation of mining rights. 
In the year 1867 a native tribe made an agree- 
ment with the Crown, which agreement was 
confirmed by The Auckland Goldfields Procla- 
mations Validation Act, 1869, giving the Crown 
a right to mine, and to grant a right to mine, 
over their land. Certain members of a hapu of 
the tribe had a Crown grant issued to them of a 
portion of the land in question in the year 1874,. 
under the provisions uf The Native Land Act, 
1873. The Crown grant contained no reserva- 
tion of the mining rights ceded to the Crown. 
Held, that the issue of the Crown grant, freed 
from any limitation, operated to prevent the 
Ci own from granting a license to mine on the 
land granted. Chamrersv. Busby, 16 N.Z.L.B. 
287. (Conolly, J.) 

[Victoria.] —Private Property, Mining on — 

Application for lease^Buildings, shajts, and 
machinery on land — Purchase of buildings, dtc, — 
Basis on which shajts to be valued— Ownership of 
buildings— Mines Act, 1890 (No, 1120) ss, 308, 327 
—Lands Compensation Act, 1890(2^0. 1109) s. 42. 
— Where buildings, mining shafts, and mining 
machinery are on land included in an application 
for a mining lease on private property, the appli- 
cant for the lease must purchase these {dub. as to 
mining machinery), as well as the land before he 
can obtain the mining lease. The basis on which 
the value of the mining shafts should be assessed 
is the difference between what would be the value 
of the land without the shafts at the time, having 
regard to the condition which the shafts were in 
at that time. The Warden is not entitled to take 
into consideration that there is gold in the land, 
but that there is a possibility of getting gold, 
that the claimants might and probably would 
get a mining lease, and that the shafts would 
facilitate their operations in getting or searching 
for that gold. In estimating the amount of the 
purchase money the Warden should estimate it 
as the land is with the buildings, shafts, and 
machinery on it; he ought not to concern him- 
self with the question as to whose property the 
buildings, &c., are. Moule v. Luke, 23 V.L.B. 
470, 19 A.L.T. 158, 4 A.L.B. 12. (WilUams. J.) 

TNew South Wales.] — Prohibition. — Mining 
— Warden^ s Court — Case struck out of list — Min- 
ing Board Regulations, No. 142 — Mining Regis- 
trar. — H. applied for a machinery area under the 
Mining Act, and K. lodged objections and issued 
a summons ; when the summons came on for 
hearing K. was not present, and the Warden 
struck the case out of the list, and subsequently 
the Mining Begistrar registered H.'s title. Held, 
on an application for a prohibition to the Warden 
and Mining Begistrar, that a prohibition would 
not lie to the former, as he had made no order, 
but had simply struck the case out of the list, 
and that though the act of the Mining Begistrar 
in registering the title was illegal, he was not a 
court, and therefore no prohibition could go 
against him. Ex parte King, 15 W.N. (N.S.W.) 
29. (Stephen and Cohen, JJ.) 

[New South Wales.] — Quartz claim— Chat- 
tel interest^ Vesting order of— Trustee Act$ — • 
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Mining Act, s. 18. — The Court has no power 
under the TruRtee Acts to make a vesting order 
of an interest in a quartz claim, as it is a chattel. 
HouEWABD Bound Qold Mining Company v. 
McPherfon, 14 W.N. (N.S W.) 99. (Manning, 
C.J. in Eq.) 

[Victoria.] — Regulations. — Mines Act 1890, 
(No. 1120) «. 209.~3legulationB under the Mines 
Act 1890 must, if relied on, be put in evidence 
before the Warden ; the Supreme Court will not 
take judicial notice of them on the hearing of a 
special case stated by the Warden. Cock v. 
SxAWBiii. Amalgamated, &c.. Mining Co., 24 
V.L.R. 166, 20 A.L.T. 86, 4 A.L.R. 219. 
(Madden, C.J.) 

[Queensland. J — Residence Area — Gold- 
mining leasehold — 38 Vic. No. 11, ss. 2.10 — 
Goldfields Regulations, Nos. 32, 81. — A residence 
area cannot be taken up and registered upon a 
gold mining leasehold, even with the lessee's 
consent. But where a residence area has been 
so taken up and registered, a mere occupier can- 
not set up the illegality of the refiistration as a 
df'feoce-to an action by the registered holder. 
Whiffler v. Batchblob, 8 Q.L.J. (N.C.) 93. 
(Noel, D.J.C.) 

[Victoria.] —Residence kveSL—Expii-y of 
Miner* s Right— New Right taken oat— Re-mark- 
ing and re-registration — ^ines Act, 1890 (No. 
1120), 88. 4, 14, 28, 32.— The omission by the re- 
gistered holder of a residence area to renew his 
miner's right on or before the expiration of his 
immediately preceding miner's right, does not 
absolutely invalidate his holding, but only 
renders it liable to cancellation during the time 
that he has no miner's right. Therefore if at 
the time proceedings are taken to challenge his 
title to the residence area, he is the holder of a 
miner's right, such proceedings will be unsuc- 
cessful. Vial v. Allender, 23 V.L.B. 616, 19 
A.L.T. 161, 4 A.L.B. 17. (Madden, C.J., Wil- 
liams and Hodges, JJ.) 

See also Abraham v. Della Ca. 
Sub Miner's Right supra. 

[Victoria.] — Residence Area. — Wrongful 
registration or occupation of residence area — 
Crown land reserved for public purposes — Right of 
holder of miner^s right to complain — Jurisdiction 
of Warden— Mines Act 1890 {No. 1120) ss. 16, 32. 
— The complainant sought a declaration that the 
defendant had obtained the registration of his 
residence area in contravention of the provisions 
of the above Act, as the land so registered was 
reserved as a site for public buildings and ex- 
cepted or withheld from occupation for mining 
purposes or for residence or business under any 
miner's right or business license. The com- 
plainant was the holder of a miner's right. Held, 
that the Warden has jurisdiction under s. 32 to 
hear and determine a complaint for the cancella- 
tion of the registration of a residence area, if the 
complainant has any right to institute the pro- 
ceedings ; but the holder of a miner's right had 
merely the right to occupy a portion of unoccu- 
pied Crown land, and that he had no right to 
raise the question of the wrongful registration or 
occupation by a third person of the land in ques- 
tion. Hanton v. Fovbes, 24 V.L.B. 21, 20 A.L.T. 
30, 4 A.L.B. 163. (Madden, C.J.) 



[New Zealand.] —Special olaim—AppWation 
for, on land held on perpetual lease — The Mining 
Act, 1S91— The Land Act, 1886, s. 136— T/u; 
Land Act, 1885. Amendment Act, 1888, s. 12 — 
The Land Act. 1886. Amendment Act, IS92— The 
Mining Act, 1891, ss. 4 and 220. — A special claim 
cannot be granted under The Mining Act. 1891, 
over land held under a perpetual lease granted in 
1887 under The Land Act. 1886, as before such 
land was proclaimed part of a mining district the 
lessee had acquired the right to exchange his 
perpetual lease for a license on deferred pay- 
ments bv virtue of s. 12 of The Land Act 1886 
Amendment Act, 1888. Qucere : Whether a 
special claim can be granted over land held on 
perpetual lease simply, without any right to 
exchange for a fee- simple, prior to its being pro- 
claimed part of a mining district. S. 220 of The 
Mining Act, 1891, does not take away the right 
of a holder of a perpetual lease to exchange his 
lease for a license on deferred payments in the 
case of a lease granted prior to the operation of 
the section ; nor does the Land Act of 1892 do 
so. In re McKenzie, Ex parte Tubnbull, 16 
N.Z.L.B. 291. (Williams, J.) 

[New Zealand.] — Special Claim, Rent for— 
The Mimng Act, 1891,8a. 71. 75 The Mining 
Act Amendment Act, 1896, s. 36 — The Interpreta- 
tion Act, 1888, s. 21, sud-8. 6. — Where a license 
to work a special claim was granted prior to the 
coming into operation of the Mining Act Amend- 
ment Act, 1896. the rent due in respect of the 
land comprised in the license must be calculated 
at the rate fixed by the Mining Act, 1891, under 
which the license was issued. Nobbury v. 
Jordan, 16 N.Z.L.B. 179. (ConoUy, J.) 

[New Zealand.] — Special Claim— Surrender 
of license — " All arrears of rent due up to the 
date of surrender .^^ — The Mining Act, 1891, s. 
136. — The licensee of a special claim is required 
to pay rent in rnspect of such claim half-yearly 
in advance ; and if he should desire to surrender 
his license at any time within the interval be- 
tween two half-yearly days of payment, he must 
pay the arrears of rent due at the date of the 
surrender. He is not entitled to a deduction or 
refund in respect of the unexpired portion of the 
half year during the currency of which he sur- 
renders. Cuff v. Jobdan, 16 N.Z.L.B, 117. 
(Conolly, J.) 

[Vic roRiA.] — Tailings —Afmin^ lease — For- 
feiture — Accumulation of tailings — Right to tail- 
ings not abandoned— By-law 4 of Maryborough 
Mining District, clause 85 — Registration of tail- 
ings under — Seizure of tailings by person in 
occupation of the land as residence area — Action 
for conversion — Crown not necessary party. — The 
plaintiff company, as holders of a mining lease, 
had accumulated a large heap of tailings on the 
leased land. On their failure in 1890 to work 
the land and pay rent, the lease was declared 
void. The company offered the tailings for 
sale by auction, but did not succeed in dispos- 
ing of them, and had no funds to work them. 
The company, under clause 85 of the above 
by-law, registered the heap of tailings. One of 
the defendants took up the land as a residence 
area, and also registered the tailings, and with 
the other defendants proceeded to work the 
tailings. The plaintiffs brought an action for 
conversion in the County Court and the Judge 
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found that the plaintifFs did not abandon their 
right, if any, to the tailings, and reserved cer- 
tain questions, which were decided as follows : — 

(1) The plaintiff company had such a posses- 
sion of the tailings as would support the action. 

(2) The Crown was not a necessary party to the 
action. (3) The evidence of registrations by 
the company under the above clause was admis- 
sible as showing that they had not abandoned 
the tailings. (4) The defendants could not 
claim the tailings by occupation of the land as a 
residence area^ nor by registration under the 
above clause, which only enures for the benefit 
of persons who raised the tailings, Sydenham 
Quartz G.M. Co., Ltd. v. Ah Cheong, 23 V.L.B. 
441, 19 A.L.T. 138, 3 A.L.R. 270. (Williams, 
A*fieckett, and Hodges, JJ.) 

[Victoria.] — Timber— Lease— Cutting timber 
on land included in mining lease — Proclamation 
prohibiting cutting timber on Crown lands. 

See Brocklebank v. Byan, 24 V.L.B. 
24. (A'Beckett, J.) 

[Victoria.] — Saspension Ordeps —Statutory 
declaration — Third Sufpension Order — Continu- 
ous working of claim — Liability to forfeiture — 
Redemption of title— Mines Act, 1890, (No. 
1120), s. \0^— By-laws of the Beechworth Mining 
District, By-laws 4, 6, 8, 19, 20 (1), 39, 41 (3).— 
The applicant for a suspension order has to set 
out in his statutory declaration merely his reason 
for requiring the suspension. Suspension orders 
are in the discretion of the Registrar, and, if he 
grant an order, it is to be presumed that he has 
ascertained the facts set up in support of the 
application, and has satisfied himself as to them. 
Where the Registrar can lawfully grant a sus- 
pension order, and does so, other persons cannot 
come in during the currency of such order. A 
third suspension order cannot lawfully be granted 
unless the holders have continuously worked 
their claim with the necessary number of men 
for six months from the expiration of the second 
suspension order, and where the holders have 
not so worked their claim, but have obtained 
a third suspension order, such order is a nullity, 
and does not protect the claim from forfeiture 
during its currency. McGrath r. Wilson, 19 
A.L.T. 261. (Madden, C.J.) 

[Queensland.] — Trespass — Goldflelds— 

Rights of possession of applicant for a gold-min- 
ing lease where application is informal and sub- 
sequently rejected — Rights of possession of holder 
of lease granted by Crown in terms contrary to 
the Goldfields Regulations — Injunction— Absence 
of evidence of intention to violate the law — 
Declaration of right.— In June, 1896. plainii^s, a 
mining company whose operations were to be 
carried on by dredging, applied to the Warden 
for a gold- mining lease of certain lands, which 
included part of the bed of a river and a creek 
flowing into the river, with other lands adjoining, 
and, pending the decision of the Minister on 
their application, the plaintiffs took possession 
of the lands., and worked them according to the 
Regulations. The application was rejected, 
apparently on the ground of the inclusion of the 
other lands, which was not authorised by 
the Regulations. After the date of the appli- 
cation, the defendants, who were a quartz - 
crushing company, let go from a dam on the 
creek a large quantity of sludge and tailings, 



and thereby oaased considerable damage to 
plaintiffs' dredging plant, and otherwise hindered 
the plaintiffs' operations. The defendants had 
for many years been in the habit of discharging 
their sludge and tailings in the same manner 
without objection from the Crown. In November, 
1896, the plaintiffs made a fresh application for 
a lease, comprising the river and creek beds only, 
and in February, 1897, on that application, a lease 
was granted, which, on its face, showed that the 
land was not of the configuration prescribed by 
the Regulations relating to ordinary gold-mining 
leases.' Plaintiffs then brought an action claim- 
ing damages for the alleged trespasses prior to 
the application of November, and an injunction 
restraining the defendants from future trespasses 
of a like nature. On the trial of the action 
oefore Cooper, J., the plaintiffs' evidence having 
showed the above facts. Cooper, J. nonsuited the 
plaintiffs on both causes of action. Held, on 
appeal, that the application of June, 1896, not 
being in conformity with the Goldflelds Regu- 
lations, and having been in fact refused, the 
possession of the plaintiffs, prior to the appli- 
cation of November, being unauthorised by law, 
did not entitle them to object to the continued 
user of the locus in quo by the defendants in the 
same manner as heretofore, ^nd that they were 
properly nonsuited as to their claim for damages. 
The defendants, by their statement of defence, 
claimed a right to discharge their sludge and 
tailings as theretofore. Held, that the lease of 
February, 1897, was prima facie valid as a gold- 
mining lease, and that the plaintiffs had a good 
title, and that they were entitled to restrain the 
defendants from committing further trespasses, 
and that a declaration of that right should be 
made ; and that, as the defendants' claim was 
only to exercise a supposed legal right to let 
down the sludge and tailings, and there waa no 
evidence of an intention on their part to do any 
act not authorised by law, an injunction would 
not be granted — the declaration affording the 
pUintiffs all necessary protection. Deep Creek 
Gold Dredging Co. v. Gympib Quartz Crushing 
Battery Co., 8 Q.L.J. 131. (Griffith, C.J., Cooper 
and Real, JJ.) 

[Queensland.] — Tributor — CUiim forfeited 
through absence of miner employed to represent 
a share-Notice to owner — Goldfields Regula- 
tions, No. 21. — The appellant owned flfteen- 
sixteenths of a registered claim on Croydon 
Goldfleld, and this claim was let on tribute to 
certain tributors, who engaged to find all things 
necessary to work the mine, bear the whole 
expense of working the mine during the term of 
their tribute, and perform all work in accord- 
ance with the Goldfields Regulations, and to 
the entire satisfaction of the Inspector of Mines 
and the shareholders in the claim. The claim 
was not worked by the tributors after 4th 
December, 1894, but no notice of this was given 
to the appellant. The respondent applied to the 
Warden at Croydon on 3rd January, 1896, for 
the forfeiture of appellant's shares in the claim. 
This the Warden granted, and, on appeal to the 
District Court, the Warden's judgment was 
upheld, on the ground that a tributor could not 
be a miner employed to represent a share in a 
claim within the meaning of Goldflelds Regula- 
tions, No. 21. Held, that under the agreement, 
the tributors were bound to represent the appel- 
lant's shares in the claim ; that he was entitled 
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to receive notice of their absence or neglect to 
work ; and as he had not received such notice, 
his shares in the claim were not liable to be 
forfeited. Colliss v. WuiLiAMS, 8 Q.L.J. (N.C.) 
83. (Cooper and Chubb, JJ.) 

QuBENsiiAND.] — TributOFB. — Lease — Influx of 
water — Contribution for pumping expenses — 
'^Owner^'—GoUfields Act, 1874 (38 Vic, No. 11), 
as. 10, 16, rr. 27, 28, 90— GoW Mines Drainage 
Act of 1891 (56 Vic, No. 26), ss. 2, 10.— The 
holder of a gold mining lease sub-let portion of 
his lease for three years on tribute. The owner 
of an adjoining mii^e sued the tributors for com- 
pensation for expenses in pumping water, under 
Goldfields Regulations 27 and. 28, and s. 10 of 50 
Vic, No. 26. Held, that, as the tributors were 
in possession, they must be regarded as the bene- 
ficial owners, and were liable. Black's New 
Zealand Gold Mining Co., Ltd., v. O'Donohue's 
New Zealand P.C. Tribute GbLD Mining Co., 
Ltd., 9 Q.L.J. (N.C.) 22. (Miller, D.C.J.) 

[Victoria.] — Ventilation. — Working place — 
Temporary suspension of work. 

See Working Place infra. 

[New South Wales.] — Warden's Court. — 
Summons — Personal service — Substituted service 
— Discretion of Warden — Mining Act, 1874, *. 70 
— Reg. 'd of Practice Regulations. — Where a sum- 
mons under s. 70 of the Mining Act, 1874. has 
not been personally served, the Warden may pro- 
ceed with the case in the absence of the defen- 
dant if, in his opinion, there has been sufficient 
substituted service, either in the manner pre- 
scribed by r. 3 of the Rules of 2lst July, 1874, 
or otherwise. Ex parte Kellt, 19 N.S.W.L.R. 
(L.) 201, 15 W.N. (N.S.W.) 85. (Darley, C.J., 
Owen, J., and A. H. Simpson, J.) 

[Nev^ Zealand.] —Warden's Court— Juris- 
diction — Extension of time jor survey of special 
claim — Special claim — The Mining Act, 1891, s. 
125 — Poicer exercisable from time to time — The 
Mining Act Amendment Act, 1896, s. SS— -Retros- 
pective operation — TJie Mining Act, 1891, s. 261, 
sub-s. 8 — " Matter within the administration of 
the Act.'' -S. 125 of the Mining Act, 1891, pro- 
vided that the survey of every claim should be 
completed, and plans lodged in the Warden's 
Office within six months from the date of appli- 
cation to the Warden ; in default of which, 
unless the Warden should in his discretion grant 
an extension of time, the application should be 
deemed abandoned. S. 38 of the Mining Act 
Amendment Act, 1896, repealed this provision, 
and enacted that with respect to every claim the 
survey should be completed, and the plans 
lodged within three months from the date of 
application, or within such extended period (not 
exceeding three months) as the Warden in his 
discretion should think fit to grant, on applica- 
tion made in that behalf before the expiration 
of the first-mentioned period ; iu defi&ult of 
which the application should be deemed to be 
abandoned. Held : 1. That s. 38 of the Act of 
1896 did not apply to applications for claims 
pending at the date of its passing, and that in 
respect of such an application it was competent 
for the Warden to grant an extension under s. 
125 of the Act of 1891, which he could not have 
granted under s. 38 of the Act of 1896. 2. That 



under s. 125 of the Act of 1891 the Warden was 
not limited to t)ie granting of one extension, but 
might grant extensions from time to time as he 
thought fit. Per Prendergast, C.J. — SembU: 
That the question whether the Warden had 
power by law to grant an extension asked for 
was one concerning a matter within the ad- 
ministration of the Mining Act, 1891, within the 
meaning of s. 261 of that Act, and therefore one 
for the decision of the Warden's Court alone, 
subject to the rights of appeal Riven by the Act. 
Falvey v. Tregoweth, 16 N.Z.L.R. 341. (Pren- 
dergast, C.J., Williams and Denniston, JJ.) 

[Queensland.] — Warden's Court,— Practice 
— Notice of defence — Judicial Regulations. Nos. 
17, 36. — The provisions contained in Judicial 
Regulation 17, as to the time in which a notice 
of defence should be filed in a Warden's Court, 
are not imperative ; therefore the Warden can, 
under Judicial Regulation 36, apply the District 
Court practice, and exercise his discretion as to 
whether he will, or will not, admit a defence 
lodged after the prescribed time. Whiffler v. 
Batchelor, 8 Q.L.J. (N.C.) 93. (Noel, D.C.J.) 

[Victoria.] —Warden's Court— Finding of 

assessors— Comp/ai/it before Warden and asses- 
sors — Decision of Warden — Record of decision — 
Mines Act 1890 {No. 1120), ss. 235, 236.— On 
the hearing of a complaint before a Warden and 
assessors, the Warden is bound to accept the 
finding of the assessors, and to enter his deci- 
sion in accordance therewith. The remedy 
against error on the part of the assessors is the 
power given by s. 236 of The Mines Act to the 
Warden to grant a re-hearing on the applica- 
tion of the party challenging the assessors' find- 
ings. Abraham v. Della Ca, 4 A.L.R. 204. 
(Madden, C.J.) 

[New Zealand.] —YlAtev^rifiit— Application 
for — Valid objection — Dredging claim intersected 
by nver — Right of holder of dredging claim to 
use water for dredging without special grant. — 
The term '' valid objection " in s. 129 of The 
Mining Act, 1891, means not only an objection 
based on some absolute legal right on the part 
of the objector, but also an objection which 
shows that it is undesirable in the public in- 
terest, or as a matter of goldfields administra- 
tion, that the particular application should be 
granted. The granting of a claim as a dredg- 
ing claim carries with it the right to use the 
water of a river intersecting it for dredging, if 
it is the only practicable way of working the 
claim, and does not interfere with prior rights. 
In such a case the Warden can refuse the ap- 
plication of another person to take and use the 
water running in the intersecting river, both on 
the ground that it is against the legal rights of 
the holder of the dredging claim, and also on 
the wider ground of its being against public in- 
terest and good administration. In re Paterson, 
16 N.Z.L.R. 295. (Williams, J.) 

[Victoria.]— Water Rights. — License— Mines 
Acts 1890 {No. 1120) ss. 5, Q4—Beechworth Mining 
District By-law No. 21.— The respondent owned 
and used a water-race, licensed under s. 64 of the 
Mines Act 1890. The appellant was the holder 
of a miner's right, and by virtue of that and 
under By-law 21 of the Beechworth Mining Dis- 
trict, he had partly cut and registered a tunnel 
for the purpose of obtaining water for his mining 
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operations. The tunnel bad been oat to witbin 
seven or eigbt feet of tbe respondent's race at a 
right angle to it, bat at a deptb of fifty feet below 
its bed. The appellant admitted that he wonld 
carry the tunnel right under the race and con- 
tinue it for some hundred yards further unless 
restrained. When completed the opening of tbe 
tunnel would be 90 or 100 chains distant f^om 
the nearest source of water supply shown on the 
respondent's water-right license. No water could 
percolate from the race into the tunnel. The 
appellant had been ordered by the Warden to pay 
damages for trespass on the respondent's licensed 
water-race. Held^ on appeal from the decision 
of the Warden, that as no evidence had been 
given to suggest that the construction of the ap- 
pellant's water tunnel had caused or would cause 
any injury whatever to the respondent's races or 
to his licensed sources of supply, the appeal must 
be allowed. Held further, that the water right 
licenae merely gave the licensee such privileges 
as were specified therein, viz., a water easement. 
It gave him permission to take and use water, 
not exceeding a specified quantity, from certain 
defined sources of supply, with the right to cut a 
race for the conveyance of that water through 
certain specified lands, and with the right to a 
reasonable use of the land specified in the license 
for the purposes of the water race, and so far as 
necessary therefor. Allen v. Fund, 20 A.L.T. 
44. (Ghomley, J.) 

[Victoria.] —Working Place—" TraveUing 
road to and from a working place " — Work tem- 
porjo-rily stispended at a working pUice — Ventila- 
tion—Negligeiice— Mines Act, 1890 {No. 1120), 
8S. 851, 357 (1). — A working place in a mine 
does not cease to be such, within s. 357 {1) of the 
Mines Act, merely because work there is tem- 
porarily suspended on account of the presence of 
foul air. A portion of a drive further from the 
shaft than a place where work is being carried 
on may be a travelling road to and from a 
working place within s. 357 of the Mines Act, 
1890, although work has, on account of the pre- 
sence of foul air, been temporarily suspended at 
all places beyond the place where work is being 
carried on. Cowie v. Berry Consols Extended 
Gold Mining Co., No Liability (No. 3), 24 
V.L.R. 319, 20 A.L.T. 124, 4 A.L.R. 259. 
(Williams, A'Beckett and Hodges, JJ.) 

MINING COMPANY. 
See Company. 

MINING REGISTRAR. 

Prohibition to 
Set Mining. 
See Prohibition. 

MINISTER FOR LANDS. 

Prohibition against 

See Crown Lands — Prohibition. 
Reference by 
See Crown Lands. 

See Crown Lands — Land Appeal 
Court Ca^es, 



MINOR. 

Conditional purcliase granted to — 
Voidable lease 

See Crown Lands — Land Appeal 

Court Cases, 

MISCARRIAGE. 

See Criminal Law — Miscarriage, 

MISDEMEANOUR. 

See CRiBnNAL Law. 

MISTAKE. 

See Estoppel. 

MORTGAGE. 

See Land Transfer —Mortgage. 
See also Mortoaoee. 
See also Mortgagor. 

Agreement for by company — Future 
assetb — Uncalled capital not assets 
See Company — Capital, 

Bank of New Zealand v. Guthrie & 

Co., 16 N.Z.L.B. 484. 

By one tenant in comm^on to anotJier — 
Partition — Offer to redeefn — Practice 
See Partition. 

By trustees under a will 

See Will — Mortgage by trustees. 

Foreclosure 

See Foreclosure infra. 
See Practice — A ccounts , 

Foreclosure order — Accounts subsequent 
to order nisi 

See Practice — Foreclosure order. 
McBean v. Thompson, 19 A.L.T. 137, 
4 A.L.B. (C.N.) 9. 

Form, of — Mortgage deed containing 
more than one mortgage — Refusal of 
Registrar to register — Duty of Registrar 
See Land Transfer — Mortgage. 

B. V. Registrar-General, Ex parte 

Roxburgh, 8 Q.L.J. (N.C.) 110. (I. 

Queensland Supreme Court Reports, 

p. 201.) 

Mortgagee — Powers^ lights and reme- 
dies of 

See Mortgagee. 

Of trust estate — Sanction "f Court — 
66 Vic, Xo, 18. 

See Trust and Trustee. 

Re Palmer's Will, 8 Q.L.J. (N.C.) 86. 

Payment of mortgage debt out of 
residue — Real Property Act, 1890, s. 
187 

See Land Transfer — Mortgage. 
Elms r. Glen, 4 A.L.R. (C.N.) 37. 
(A'Beckett, J.) 
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Recovery of land by transferee of mort- 
gagee 

See Practice — Special Endorse- 
ment. 

MORTGAGE. 

Bonus on Loan. 

Brewer's Covenant. 

Company, Payment o^ Interest by 

See Covenant to Pay, infra. 
Covenant to Pay. 
Foreclosure. 
Interest, Payment op 

See Covenant to Pay, supra. 
Mortgagee in Possession. 
Power of Sale. 

Priority between Successive Mortgages. 
Unconscionable Bargain. 

[Victoria.] — Bonus on Loan— A bonus on a 
loan upon mortgage, added to the amount 
secured by the mortgage and upon which in- 
terest was charged, disallowed. Maloney v. 
Trustees Executors & Agency Company, Ltd., 
24 V.L.R. 297, 20 A.L.T. 31, 4 A.L.R. 215. 
(A'Beckett, J.) 

[New Zealand.] —Bvewer's CoTenant— Co2- 
lateral Deed — Discharge of Mortgage — Efect on 
Covenant — Restraint of Trade — Colourable con- 
siderations — Clogging Equity of Redemption. — 
The respondent, a hotel-keeper, mortgaged the 
lease of his hotel premises to the appellant, a 
brewer, covenanting^ in the mortgage to take all 
colonial beer from the appellant during the sub- 
sistence of the security. The mortgage having 
become overdue,the appellant required the respoQ- 
dient to execute, and the respondent executed, 
amongst other documents, a separate deed of cove- 
nant, not expressed to be part of a mortgage trans- 
action, by which the respondent, for an expressed 
consideration of £1 paid to him by the appellant 
covenanted that he, his executors, administrators, 
and assigns, and the tenants for the time being 
of the hotel premises, would take their colonial 
beer from the appellant during the residue of 
the term of the lease. By the same deed the 
appellant (in consideration of the respondent's 
covenant) covenanted that he would during the 
same period supply the respondent, his executors, 
&o., with all colonial beer which they should 
require, at the price usually charged by him to 
his other customers being publicans, on being 
paid for the same in cash. There was no 
evidence of any promise by the appellant at the 
time of the execution of this deed to forbear 
calling in his principlal, or that his not after- 
wards calling it in was in consequence of the 
execution of the deed, though it appeared that 
the respondent executed it because he was afraid 
of being sold up, and hoped that if he executed 
it he would not be sold up. After the mortgage 
had been discharged, but before the expiry of 
the lease, the respondent purchased beer of other 
brewers. The appellant brought an action 
against him for breach of the covenant contained 
in the separate deed. Held— I. That, the £1 
mentioned in the deed being a nominal con- 



sideration only, and the reciprocal covenant 
entered into by the appellant appearing (when 
the relationship of the parties was looked to) not 
to have been a real consideration inducing the 
respondent to bind himself (even if it could in 
any case be treated as a consideration at all) and 
there being no evidence of consideration outside 
of the deed to support it, the deed was invalid, 
as being in partial restraint of trade, and for 
.considerations merely colourable and illusory. 
2. That the covenant sued on, being connected 
with the mortgage transaction, either must be 
construed as not extending beyond the term of 
the mortgage, or, if cons 'rued as extending 
beyond the term of the mortgage, was invalid as 
a by-agreement which clogged the equity of re- 
demption. If there is any obligation imposed 
upon one party which renders him liable to an 
action if it be not performed, queer e^ whether it 
can be called a colourable consideration only if 
the entering into it be indeed the real considera- 
tion wbich induced the other party to bind him- 
self. Macarthy 17. Kelleher (No. 3), 16 
N.Z.L.B. 88. (Williams, Denniston, and Conolly, 
JJ., affirming Prendergast, C.J.) 

Company. 

Payment of interest by 

See Covenant to Pay infra. 

[Victoria.] —Covenant, to pay — Company. 

— Interest on covenant after liquidation — Com- 
panies Act, 1896 (No, 1482) s. 153.— S. 153 of 
Act No. 1482 abolished a creditor's right to claim 
interest after the liquidation of a company, 
whether the claim for interest arises on a cove- 
nant or otherwise. Inre Irrigable Estates Co., 
Ltd., 23 V.L.R. 477, 19 A.L.T. 167, 4 A.L.R. 10. 
(Williams, J.) 

[Victoria] — Covenant to Pay by Executor 

— Personal liability of executor. — A testator had 
mortgaged land, and the mortgage debt was un- 
paid at the time of his death. His executrix 
obtained an extension of the mortgage, and by 
deed covenanted "as such executrix," inter alia, 
to repay the mortgage debt on the extended date 
for payment, with interest in the meantime, and 
to observe and perform all the covenants of the 
original mortgage, except that for payment of 
the principal sum and interest therein contained 
Heldy that the executrix was personally liable on 
the covenant to repay the mortgage debt. In re 
Mott, Trustees, Executors and Agency Co., 
Ltd., v. Mason, 20 A.L.T. 8, 4 A.L.R. 120. 
(A'Beckett, J.) 

[New South Wales] — Foreolosure— Decree 
absolute in first instance —Infant mortgagors. — 
Upon the mortgagee undertaking to pay the 
costs of infant mortgagors, tCe Court will con- 
sent to foreclosure absolute in the first instance, 
upon evidence that the mortgage debt consider- 
ably exceeds the value of the security. Adam v, 
Lloyd, 14 W.N. (N.S.W.) 156. (A. H. Simpson, 
J.) 

[New South Wales.] — ForecloBUPe — Sale 
in lieu of foreclosure — Equity Act of 1880, s. 52. 
— Sale directed on terms at the request of the 
mortgagor in a suit for foreclosure. Watt v. 
McMahon, 14 W.N. (N.S.W.) 99. (Manning, 
C.J. in Eq.) 
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[New South Wai<b8.] — Mortgagee in Posses- 
sion — Bare Trustee — Ijand and Income I'ax in 
retpect of Mortgaged Property. 

See Taxation. 

[Victoria.]— Mortgagee in Postetsion— 
Liability — Water service pipe — Water Act, 1890 
{No. 1156). — A mortgagee in possession of pre- 
mises has under the above Act, No. 1156, the 
same duties to the public as the owner or occu- 
pier has. Batkbb v. The Austbalun Widows' 
Fund Life Assurance Society, Ltd., 20 A.L.T. 
47. (Madden, G.J., A'Beckett and Hood. JJ.) 

[New South Wales.] — Power of Sale.— 
Mortgagee selling on terms under special power of 
sale — Form of account — Practice- Purchcue of 
equity of redemption from Sheriff"— 6 Vic. No. 9, s. 
31—22 Vic. No. 1, 8. 3.— Where the power of sale 
in a mortgage authorises a sale for cash or on 
terms, and the mortgagee sells on terms by which 
the payment of the purchase money is spread 
over a number of years, the mortgagee is not 
bound to credit the mortgagor with the whole of 
the purchase money as received on the day of the 
sale, but only with the instalments as they are 
received. Whether the conveyance to the pur- 
chaser of an equity of redemption from the 
SherifiF must be registered in order to perfect the 
purchaser's title, qucere. Irving v. Commercial 
Banking Company of Sydney, 19 N.S.W.L.B. 
(B.) 54, 14 W.N. (N.S.W.) 182. (Darley, C.J., 
Stephen, and A. H. Simpson, JJ., reversing the 
decree of Manning, C.J., in Equity.) 

[New Zealand.] — Priority between Suo- 
oessiYe Mortgages— i^/gmti^^ — Discharge of 
first mortgage — Statutory Receipt — Effect -Let- 
ting in second mortgagee — The Property Law 
Consolidation Act^ 1883, s. 50. — Where solicitors 
held a first mortgage of certain lands in their 
own names as trustees for one client, and had, 
as agents for another client, advanced the mort- 
gagor moneys of such other client on the security 
of a second mortgage of the same and other 
lands, and they repaid the amount of the first 
mortgage of the lands in question to the first 
client out of their own moneys. HeJd^ that the 
mere fact that they might have been guilty of 
some dereliction of duty in advancing the moneys 
of their second client oa the security of a second 
mortgage only, which would have renderpd them 
liable in damages for any loss sustained by him, 
gave the second client no equitable claim to the 
benefit of the first charge, when acquired by the 
solicitors, which could prevent them from after- 
wards giving the benefit of it to a third client, 
out of whose moneys they had readvanced the 
amount to the mortgagor and reimbursed them- 
selves. Some time after paying the amount of 
the original first mortgage as above mentioned, 
the solicitors, by entries made in their books, 
showed that they were then holding such first 
mortgage in trust for the third cUent above 
mentioned. Subsequently they indorsed on it a 
statutorv receipt under s. 50 of the Property Law 
Consolidation Act, 1883, and took a fresh mort- 
gage in their own names over the same lands 
and for the same amount from the mortgagor. 
Subsequently again they executed a declaration 
that they held this fresh mortgage in trust for 
the third client. Held, that upon the indorse- 
ment of the receipt, the third client, or the 



solicitors as trustees for the third client, were 
entitled to the legal estate, and that either it did 
not pass out of the solicitors, and so the new 
mortgage was of no effect, or, if, it did pasj to 
the mortgagor, the new mortgage left the legal 
estate where it ought to be, and that the third 
client was tl^erefore entitled in priority to the 
second. Lowndes v. Mitton, 16 N.Z.L.B. 385. 
(Denniston, J.) 

[Victoria.] — UnconBclonable Bargain — 

Bonus on loan — Excessive rate of interest — Rate 
of interest allowed ^Mortgage of future interest in 
property — Delay in proceedings — Costs. — A., in 
poor circumstances and a married woman, with- 
out a legal adviser, on the security of certain 
money to which she would become entitled to 
receive upon the death of a certain person, by 
deed borrowed money, at the rate of 20 per cent, 
per annum, to be compounded if not paid at the 
periods provided. The mortgagee also secured a 
bonus and interest thereon at the same rate. 
The sum originally secured was increased by 
further advances of money and goods, which, 
together with the original advance, were received 
by A.'s husband with her knowledge and consent. 
The further advances were made in such a way 
as to be, in the opinion of the Court, an injurious 
wasting of A.'s estate. A. had no solicitor or 
independent adviser acting for her. Held^ that 
the bargain was unconscionable, and therefore 
although the deed should not be declared wholly 
void, that the bonus be disallowed and the raie 
of interest reduced to 6 per cent., and that it 
should not be compounded. Acquiescence will 
not be presumed from delay in such a case, 
where up to the time of proceedings taken, the 
borrower is in the same position of distress 
which pressed her when the agreement was 
made. Where in such a case fraud was charged 
against the lender, but not proved, no costs were 
given to either party. Maloney v. Trustees, 
Executors and Agency Co., Ltd., 24 V.L.B.297, 
20 A.L.T. 31, 4 A.L.B. 215. (A'Beckett, J.) 

MORTGAGEE. 

Consent of on application to bring land 
under Real Property Acts 

See Land Transfer — Bringing 

lands under Act. 

In possession — Bare trustee — Land 
and incovw ta,c in respect of mortgaged 
properties 

See Taxation — Land and Income 

Ta.i\ 

Of book debts — Mortgagee in possession 
— Accounts 

See Praotioe — Accounts, 

Of land — Municipal rates due on land 

— Priorities between mortgagee and 

municipality 

See Local Government — Rates, 
In re Mercantile Building, Land 
AND Investment Co., Ltd., 9 B.C. 
(N.S.W.) 10. 

MORTGAGOR. 

Land tax — Deduction 
See Taxation. 
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MOTION. 

For ihrree absolute for dirorce — 

Prncti-re^Rule 117 

See Divorce — Practice. 

Tauro v. Tauro, Rizzo Co-respon- 
dent, 14 W.N. (N.S.W ) 113. 

MOTIVE. 

For ftrescutatioii ofhanh-rnptrj/ petitiin 
See Bankruptcy — Alnixc of Pm- 
crss of t/ic Court 

MUNICIPALITY. 

See Local Govjjrnment — ftatea. 

MUTUAL CREDITS. AND DEBITS. 

See Set-off. 

NATIVE lands: 

[New Zealand.]— Native La.nds.— Trusts— 
Junadictioti— Power to inquire into validity of 
proceedinff.<f of Natirp Land Court— Pariition 
orders— Prorisional till mrvey— Consent bytrus- 
tecs to  alteration — Statute — Constnietion — 
General loords—Kjuadem peneiis -The Nati'e 
Equitable Owners Act, lsm~The Horowhenua 
Block Act, 1896, ss. 4, 15.— The jurisdiction con- 
ferred on the Native Appellate Court by The 
Horowhenua Block Act, 1896, was confined to 
ascertaining, in respect to the divisions of th-^ 
Horowhenua Block therein specified, whether the 
persons in whose names orders for such divisions 
were made by the Native Land. Court, in pur- 
suance of a voluntary arrangement, on the sub- 
division of the whole block, were intended, either 
by the ,court or by the registered owners of the 
whole block, as evidenced by their proceedings 
in court, to take such divisions as absolute or 
sole beneficial owners, or subject to some, and, 
if so, what, trust. It was not the intention of 
that Act that the court should, and it did not 
empower the court to, go behind the orders made 
on subdivision, and ascertain whether the Native 
Land Court, in making them, had proceeded in 
due course of law* Nor did that Act assume or 
enact that any of. the persons in whose n^raes 
orders for any of the divisions of the blopk were 
made, held subject to any trust. The Act, though 
re'iferring in the preamble to the report of th" 
Koyal Commission on the block, did not profes - 
to accept the fir^dings of the Commission, Tbo 
concluding words of s. 4 of The Horowhenu i 
Block Act, 1896, "or for any other sufficient 
reason," construed as limited to reasons ejusdem 
generis with those specifically stated. There wa- 
not, under The Native Equitable Owners Act, 
1886, any power to go behind the orders or cer- 
tificates actually conferring title'- there was 
power only to ascertain whether those on whom 
title had been conferred were intended to tak« 
subject to any and, if so, what, trusts. Semble, 
per Prendergast,' C. J. : That in subdivision pro- 
ceedings each order must be deemed provisional 
till the whole subdivision is completed by actnal 
survey. Semble also, per Frendergast, C.J. : That 
where one subdivision Ord^r is so made, pro- ' 
visionally, in favour of certain "personsas repre- 
sentative owners, it is within the powers of such 
representative owners to consent,' an behalf of 

G 



the beneficiaries, to an alteration of the order as 
regards area or boundaries found afterwards to 
be necessary on making other subdivision order?. 
In re Horowhenua, Subdivision No. 14, 16 
N.Z.L.R. 532; (Prenderg-ist, C.J,, Denniston, 
and ConoUy, J.J.) 

[New Zealand.] —NatiY^ Lands— Yalida«> 
tion Court — Effect ot proceedings in —Juris- 
diction to re-hear — Rifiht of appeal — Pontutu 
Jurisdiction Act, 1889 (53 Vic. No. l)^Native 
Land Courts Acts, 1886 (50 Vic. No. 24) «.<r. 75. 78, 
and 1888 (52 Vic. No. 37) s. 24.— The presump- 
tion is that a subsequent general enactment is 
not intended to interfere with a special en- 
acttnent, unless a contrary intention is very 
clearly manifested. Notwithstanding the general 
provision contained in the Act establishing the 
Validation Court, to the effect that the com- 
raencepient of proceedings therein shall operate 
as a &tay of proceedings in any other Court in 
respect of the same matters, it was nevertheless 
held that current proceedings in the Native 
Land Court render a special Enabling Act called 
the Pontutu Jurisdiction Act, 188^, were not 
stayed by the commencement of proceedings in . 
the Validation Court. Held also, tha,t the 
jurisdiction to re-hear^ — that is, to. entertain an 
appeal — given by the Native Land Courts Acts 
of 1886 and 1888, is not confined to cases where 
the title to particular land has been the only 
question decided by the court of first instance; 
but extends to cases where the decision is em- 
bodied in the same decree with other matters 
not of an appealable nature. Under the special 
Pontutu Act, orders as to title to land are also 
appealable in the same way. Heldy accord- 
ingly, that the appellants were entitled there- 
under to a re-hearing of judgments concerning 
the title to Pontutu lands, and that the Native 
Land Court had jurisdiction to grant sxxch re- 
hearing, proceedings therein not being stayed 
by the respondent's commencement of proceed- 
ings in the Validation Court. Barker v. Edqep, 
1898 A.C. 748. (Privy Council.) 

NATIVE RESERVE. 

Fencing 

i ii^ee Fencing. 

NEGLECTED CHILDREN. 

[Victoria. ] — Illegitimate Chil^^^Mainten- 

ance — Ward of Department for' Neglected Child- 
ren — " Pariuf^ — Recognition of child — B^stoppel 
— Prior refusal of maintenance order to mother — 
Neglected' Chi) (irni's Act, 1890 (No. 1121), ss. 57, 
bS—Marriaqe Act, 1890 (No. 1166), s. 42.— An 
order for the mjiinte nance of an illegitimate 
child made by a Court of Petty Sessions against 
the alleged father, was quashe'd by the Court of 
General Sessions. The child was subsequently 
made a ward of the D. partment for Neglected 
Children. On- an information, on behalf of the 
Department, an order was niade under the Neg- 
lected Children's Act, 1890; against thie alleged 
father as being the *• parent "of the d^ild for 
the payment of a weekly sum for the , child's 
maintenance. Held, That the justices had juris- 
diction to ■ma^!:e .the.last-inentioned . brdpr; -iThe 
faj3t.tiiat a^manj-alleged-to be the father of an 
illecitimate child, has written to. the mother in 
'such terms as are construed to he* a recognition 
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NEOLEOTBD GHILDBBN— ConHmifd. 

of the child as his, and has Mat her a snm of 
monev, are eyidenoe opon which jasticeB may 
find that he is a patatiye father, #ho has recog- 
nised the ohild, and therefore a parent within 
the meaning of s. 58 of the Neglected Children's 
Act, 1890. BuswBLL V. Whitb, 20 k L.T. 147, 
4 A.L.R. (O.N.) 74. (Madden, G.J., WUllams and 
A' Beckett, J J.) 

NEGLIGENCE, 

See Dogs. 

See Mining — XegUgence, 

See Railways — Death caused by 

railway train 

Accident in a mine~^Action far com- 
pensation 

See MiNiNO — Accident in a mine. 

Dismissal of Crown officer for 
See Civil Ssbviob. 

[Victoria.]— NegUgent Driving— Bicycle.— 
A person propelling a bicycle through a public 
place in a negligent manner may be found guilty 
of an offence of negligent drivina under the Police 
Offences Act, 1890, s. 6 (zvii). Howabo v. 
BoBB, 4 A.L.B. 290. (A'Beckett, J.) 

[YicTOBu.]— Water Serviee-Pipe in High- 
way, — Leakage — ObUgation to repair — Obliga- 
tion to warn the public — Mortgagee in pouetsUm 
—Water Act 1890 (No. 1166), Part F., Divition 
(1), M. 425, et uq. — Melbourne and Metropolitan 
Board of Works Act 1890 {No. 1197), Part H.^ 
The owner or occupier of premises with a water 
service pipe in the nighways, laid under the pro- 
visions of the Water Act 1890, Part V., Diyision 
(1), is not liable for injuries sustained by a per- 
son lawfully using the highway, owing to the 
dangerous condition of the highway caused by 
the escape of water from the service pipe when 
he has no knowledge and no notice of the dis- 
repair of the pipe. A mortgagee in possession 
of premises has the same duties towards the 
public as owners or occupiers have, Batvbb v. 
The AusTBAiiiAN Widows' Fund Lite Assubancb 
Society, Ltd., 24 V.L.B. 268, 20 A.L.T. 47, 4 
A.L.B. 282. (Madden, G. J., A*Beckett and Hood, 
J.J.) 

NEWSPAPER. 

See D^ABiATioN. 

Article in, calculated to interfere with 
the administration of justice 

See Attachment of Psbsonb — 

Contempt. 

NEW TRIAL. 

See Pbaotioe — New Trial. 
Application for in District Court 
See Distbiot Goubts and County 

COUBTS, 

Leave to proceed to, motion for 

See Bakkbuftct — St4iy of Pro- 
ceedings^ 



NEW TRUSTEE. 

Appointment of 
See Tbust and Tbusteb. 

NEXT OP KIN. 

Citation of, on application for ad- 
ministration 

See Pbobatb and Administbation— 

Administ ation, 

NOTICE. 

Se*i Land Tbansfeb. — Fraud. 
See Railways — Death caused by 
railivay train 

Constructive, of breach of trust 
See Tbust and Tbustbe, 
See Vbndob and Pubchaseb. 

Of act of bankruptcy 
See Bill of Sale. 

Of action under Employers Liability 
Act 1882 Amendment Act 1891 
See Masteb and Sebvant —Em- 
ployers LiMlity Acts, 

Of appeal 
See Mining — Appeal. 

Of appeal — Insufficient notice 
See Small Debts Rbcoveby — 
Appeal. 

Of breach of trust — Constructive notice 
— Recitals in title deed 

See Tbust and Tbustee — Breach 

of Trust. 

Of demand — Detention of goods 
See Justices. 

Of injury — Employers Liability Act 
See Masteb and Sebvant — Em- 
ployers Liability Acts. 

Of suspension of payment 
See Bankbttptoy. 

Dbmbam v. Foley, 16 W.N. (N.S.W.) 
145, 9 B.C. (N.S.W.) 18. 

Statutory notice to creditors 

See Pbobate and Administbation — 
Statutory Notice. 

To Registrar of application for leave 
to inspect title deeds in his custody 

See Land Tbansfeb — Inspection of 

Deeds. 

Want oj 
See Masteb and Sbbvant — Em- 
ployers Liability Acts. 

NOXIOUS TRADE. 
Evidence of 

See Evidsncb. 



197 NULLITY— ORDER AND DISPOSITION— PARTICULARS. 198 



NULLITY. 

Plea, a nullity 

See Pbaoticb ^Irregularity or nuU 
lity. 

NULLUM TEMPU8 ACT. 
See Statute Law. 

NUISANCE. 

See Negligence — Water Service, 

OBJECTION. 

To applivation under Mining Act — 
** Valid objection " 

See Mining — Water riqht. 

In re Paterson, 16 N.Z.L.R. 296. 

Waiver of 
See Adjoubnment. 
See Bankbuptcy. 

OCCUPATION LICENSE. 

See Crown Lands — Non-perform- 
an'-e of Conditions, 

OFFICE. 

In Ciril Service, abolition of — Rights 
of officer 

See CrviL Servige. 

OFFICER. 

Disinmal from Civil Service — Eight of 
action 

See Civil Sebyice. 

Evidence as to appointment of 
See Evidence — Public Officer, 
See Cbown Lands — Land Appeal 
Court Cases, 

In Ooveimmemt railway service — IHs- 
missal for negligence — Compensation 
See Civil Sebvice. 

CoKEB V. The Queen, 16 N.Z.L.B. 193 

OFFICIAL ASSIGNEE. 
See Bankbuptcy. 

Appearance of on application for cer- 
tiji^ate of discharge 

See Bankbuptcy — Certificate of 

Discharge. 

ORAL CONTRACT. 

See Bill of Sale, 

ORDER AND DISPOSITION. 

See Bankbuptcy — Property passing 
to Trustee, 



OUSTER. 

See Local Govebnment — Ouster, 
See Local Govebnment — Quali' 
fication of Councillor, 

•• OWNER." 

Mining claim — LiahiUty of tribntors 
as **own3rs " to contribute to pumpim^ 
expenses — Gold Mines Drainage Act 
0/1891 rSO Vic. No. 26). ss. 2, 10 
See Mining — Tributors, 

Black's New Zealand Gold Mining 
Co., Ltd. v, O'Donohue'h New Zea- 
land P.O. Tribuce G. M. Co., Ltd., 
9 Q.L.J. (N.C.) 22. 

OYSTERS. 

[New South Wales.] — Larceny of— Ferae 
natura — Unlawfully taking from Croion land — 
Fiihenet Act, 1881 (44 Vic, No. 2Q)—0u8ter 
Fislieries Act, 1884 (48 Vic. No. 6), ««. 10, if, 15, 
16 — Regulation 22, Feb., 1898. — Growinp: oysteis 
are not at oommon law the subject of larceny, 
and although The Oyster Fisheries Act, 1884, 
has in certain cases made oysters the subject 
of property, it does not alter the common law 
with regard to oysters upon private land. Held, 
that it is no offence to toke oysters from Crown 
lands, except between sunset and sunrise, as 
provided by s. 10 of 48 Vic, No. 6, and that a 
regulation providing that *' any person who 
unlawfully takes oysters from the foreshore 
above low water mark from Crown lands, not 
leased, for the purpose of sale, shall be liable, 
etc.,'* was uZtra vires of the Oyster Fisheries Act, 
1884. Ex parte Emebson, 15 W.N. (N.S.W.) 
101. (O'Connor, J.) 

PACKET LICENSE, 

See Lioensino Acts. 

PARENT. 

Bight of to custody of child over 16 
years 

See Infant* 

Ex parte MacDonald, 14 W.N. 
(N.S.W.) 176. 

PARISHIONERS. 

See Churoei of England. 

PAROL EVIDENCE. 
See Contract. 

PAROL AGREEMENT. 

Variance with written agreement 
See Bill of Sale. 

PART PERFORMANCE. 
See Contract. 

PARTICULARS. 

Pleading 

See TnKQTiCB'-^Pleading, 
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PARTIES. 

See Pbactice — Partus. 

Church of England purposes — Action 
with respect to moneys to he applied to 
See Chubch of England. 

Application for leave to continue action 
against bankrupts 
See Bankbuptct. 

PARTITION. 

Tenants in common — Expenditure htf 

one tenant in common en permanent 

improvements — Contribution, 

See Tenants in Common. 

Boulter v. Boulter, 19 N.S.W.L.B. 
(E.) 135, 16 W.N. (N.S.W.) 61. 

PARTITION. 

[New South Wales.]— By Moptgatfor— 
Mortgage by one tenant in common to anotfier — 
Partition against the consent of mortgagee of an 
undivided interest — Conditional offer to redeem. — 
A' tenant in common who has mortgaged his 
undivided interest must, before he can sue for 
partition. ofFer to redeem unconditionally, and 
must satisfy the Court that the mortgage will 
be paid ofif at once ; and it is immaterial that the 
mortgagee is a co-tenant in common. Oatley 
V. Oatley, 19 N.S.W.L.B. (E.) 129, 15 W.N. 
(N.S.W.) 75. (Simpson, C.J. in Eq.) 

[New South Wales.] — Sale — Over-riding 
trust — Power — Equitable estate — Partition Act 
(41 Vic. No. 17). — A testator bequeathed and 
devised to his trustees the whole of his real and 
personal estate ; he gave his trustees power to 
sell, lease or mortgage any part of his estate, and 
after payment of debts and legacies to stand seized 
and possessed of all the residue of the estate 
*' upon trust to divide the same equally share 
and share alike between" three beneficiaries. 
Heldf that the trust to divide the estate equally 
did not oust the operation of the Partition Act, 
but that a majority of the beneficiaries could 
insist upon a sale unless good cause was shewn 
to the contrary ; nor was ip material that the 
estate did not wholly consist of realty. Oatley 
V. Oatley, 19 N.S.W.L.B. (E.) 122, 15 W.N. 
(N.S.W.) 72. 

PARTNERSHIP. 

[Queensland.] — DisBolution of Limited 
Partnership— Action — Notice — Mercantile Act 
of 1867 (31 Fic, No. 86), ss. 53, 58, Q3— Part- 
nership Act of 1891 (55 Fie, No. 7), ss. 5 (3), 38 
(4).— S. 63 of the Mercantile Act of 1867 does 
not apply where a suit is brought for the disso- 
lution of a limited partnership. Groves v. 
Mathea, 9 Q.L.J. 32. (Mansfield, A.J.) 

[New Zealand.] —Special Benefit Reoeived 
on Sale of Partnership 'ProT^eriy,— Liability 
to account — Principal and agent — Authority of 
agent — Manager in Colony — Transaction in 
Colony — General authority — Special instructions 
— Knowledge of other party. — Where one partner, 
on a sale of the partnersnip business, receives a 
special benefit from the purchaser, for personal 
reasons between the purchaser and that partner, 



and this fact and all the circumstances are, on 
the final settlement of the terms of the sale, 
openly and frankly stated and discussed between 
the purchaser, the partner receiving the benefit, 
and an agent for the other partners, and the 
mftttf-r is settled on that basis, the partner re- 
ceiving the special benefit is entitled to retain it 
as against the other partners. The respondents 
were merchants and financial and stock and sta- 
tion agents, carrying on business in London and 
in New Zealand. Their manager in New Zealand 
had full powers under power of attorney to con- 
duct their business in New Zealand. Persons in 
London who were concerned with the appellant 
in a sheep-farming business in New Zealand, the 
appellant being resident on and managing the 
property in New Zealand, assigned their interest 
in the sheep-farming bu»iness to the respondents 
in London, in consideration of a loan made to 
them by the respondents in London. The terms 
of sale of the sheep-farming business were after- 
wards arranged in New Zealand between the 
appellant, the respondents* manager in New 
Zealand, and a purchaser. The respondents' 
manager had received specific instructions by 
letter from them as to the terms upon which he 
was to settle, but this was unknown either to the 
appellant or to the purchaser. Held, that, apart 
from the special instructions, the matter was one 
within the general authority of the respondents' 
manager ; that from the previous course of busi- 
ness the appellant and the purchaser were 
entitled to assume that he was acting under his 
general authority, and were not bound to ask to 
see his instructions ; and that the respondents 
were therefore bound by a settlement come to by 
him, though not authorised by his special in- 
structions. Loughnan V. Dalgetyand Co., Ltd., 
16 N.Z.L.R. 299. (Prendergast, C.J., Williams, 
Denniston, and Conoily, JJ.; 

PASSENGER. 

See LiCEBTSiNG Acts — Packet license 

PASSING OF PROPERTY. 
See Contract. 

PASTORAL RENTS. 

See Crown Lands. 

PATENTS AND TRADE MARKS. 

[New Zealand.J — Patent — Devices on mov- 
able furnace — Device formerly made in one part 
made in two parts — -.Application of old devices to 
new but similar purposes — Combination of devices 
— Combination of devices without joint action — 
Combination of devices patentable and unpatent- 
able. — The invention of casting a curved pipe 
in two parts which formerly had been cast in 
one is not a proper subject for a patent. The 
application to a movable furnace of devices 
which had not hitherto been applied to a mov- 
able furnace, but which had been applied to other 
things in an analogous manner, is not patent- 
able. Where a patent is claimed for several 
devices on a movable furnace on the ground of 
their combination, it must be shown that their 
action is joint and interdependent. A mere 
aggregation in one furnace of improved devices 
working independently of each other, and for- 
, merly used separately, is not enough* And» even 
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PATENTS AND TRADE MKRKS— Continued. 

though two or more of the devices of the aggre- 
gate devices might be patented on the ground of 
their combination, still, such devices, being 
joined with old and unpatentable devices, can- 
not be patented. Shacklock v. Brxnslet, 16 
N.Z.L.R. 364. (Williams, J.) 

[New South Wales.] — ReTOcation of Patent 
— Petition for— Author and detigner — True and 
first inventor — Patents Law Amendment Act^ 
1895 (60 Tic, No. 39), s. 5, suh-s. iv. (c). (d), (e). 
— A person obtaining a patent for an invention 
in respect of which a patent has already been 
granted to another, cannot for that reason alone 
petition under s. 5 ss. iv. (d) of the Patents Law 
Amendment Act, 1895. Under s. 5, ss. iv. (e), 
(d), [e)y persons claiming rights prior to those of a 
patentee may petition for their own protection 
for revocation of the patent without the fiat 
of the Attorney- General and before proceedings 
for infringement are taken by the patentee. In 
re Scott's Patent, 19 N.S.W.L.R. (E.) 114, 15 
W.N. (N.S.W.) 69. 

[Victoria.] —Trade Mark— Ratification of 
Register — Mark calculated to deceive — Dis- 
claimer—Trade Marks Act 1890 {No. 2) (No. 
1183), ss. 17, 29. — Where a trade mark contains 
words {e.g., " Yorkshire Relish ") calculated to 
deceive, but these words were disclaimed at the 
time the application for registration was made, 
the register should nevertheless be rectified by 
striking out those words from the trade mark. 
•In re Trade Mark of the Birmingham Vinegar 
Brewery Co., Ltd., 20 A.L.T. 15, 4 A.L.R. 125. 
(Madden, C.J., Holroyd and A'Beck^tt, J J.) 

[New South Wales.]— Trade Mark— Term 
of Ordinary Description— 2^ame denoting the 
goods of a particular inanufacturer — Conclusive- 
ness of the trad£ mark — Suit instituted to try the 
right of any person to have trade mark registered 
-^Trade Marks Act of 1865 (28 Vic. No. 9), s. 7. 
— A trader is entitled to take appropriate words 
of ordinary description to indicate an article 
which he sells and makes, although the words 
form part of the trade mark of a rival trader, 
provided his action is not calculated to pass oS 
bis manufacture as that of his rival, and is not 
proved in point of fact to have done so. P. was 
the registered owner of a trade mark which con- 
sisted in part of the words " Flaked Oatmeal," 
and was used by him for a preparation of oats. 
G. five years afterwards placed a preparation of 
oats on the market under the name of " G.'s 
Flaked Oatmeal," thereby accurately describing 
his preparation. P. sought to restrain the user 
by G. of the words •' Flaked Oatmeal," alleging 
that the words were his trade mark, and also a 
trade name designating to the trade and public 
his own commodity, and that G.'s preparation 
was put on the market in order to get the benefit 
of P.' 8 trade, or was at all events calculated to 
do so. G. denied that the words were P.'s trade 
mark, or that they denoted exclusively P.'s pre- 
paration, and claimed that they were merely 
descriptive of his own preparation. Held (over- 
ruling Owen, C.J. in Eq.), that in a suit so con- 
stituted the trade mark was conclusive of P.'s 
right thereto. Heldj also (affirming Owen, C.J. 
in Eq.), that though the words formed part of 
P.'s trade mark, G. was entitled to use the words 
as accurately descriptive of his preparation, 



provided he did so bona fide, and sufficiently 
distinguished his use of the words from P.'s 
user. Parsons v. Gillespie, 19 N.S.W.L.R (E.) 
26 (Privy Council.) 

[New Zealand.] — Trade-name. — *' Wahoo" 
— Descriptive term used as fancy term — Right of 
others to use same in descriptive sense. — ^A manu- 
facturer of a propriistary medicine who calls it 
by the descriptive name of a known drug can 
acquire no right to restrain other manufacturers 
from the use of that name as descriptive of their 
manufactures from that drug. Loasby's Wahoo 
Manufactubing Company, Ltd. v. Button, 16 
N.Z.L.R. 182. (Williams, J.) 

PAUPER. 

[Victoria.] — Divorce — Action in forma pau- 
peris. — An order granting leave a bring a divorce 
action in fortna pauperis need not be stamped. 
Tobkelsen V, Tobkelsen, 23 V.L.R. 383, 19 
A.L.T. 114, 3 A.L.R. 243. (Holroyd, J.) But see 
Christie v. Christie, Smith v. Smith, Buchanan 
V, Buchanan, infra. 

[Victoria.] — Divorce — Action in jorma 
pauperis. — A party is not admitted to sue in 
forma pauperis until the order allowing him to 
do so is signed. A Judge cannot sign such order 
unless it is stamped. Christie v. Christie, 
23 V.L.R. 566, 19 A.L.T. 181. 4 A.L.R. (C.N.) 
19. (Williams, J.) Smith v. Smith, 19 A.L.T. 
181. (Hodges, J ) Buchanan v. Buchanan 19 
A.L.T. 181. (Madden, C.J.) 

PAYMENT INTO COURT. 

Compensation moneys for resumption 
of land for pvblic works — Costs of 

See Costs. 

See Public Works. 

In re Moore, 14 W.N. (N.S.W.) 149. 

Executor becoming trustee 

See Probate and Adshnistration 
— Jurisdiction of Probate Court 

Liability, denial of 
See Practice. 

Resumption money 
See Public Works. 
See Practice — Payment out of 
Court. 

PECUNIARY CONSIDERATION. 
See Stamp Duties. 

PENALTIES. 

Contract, in 

See Arbitration. 

Falkinoham v. Victorian Railway 
Commissioners (No. 2), 19 A.L.T. 147, 
3 A.L.R. 263. 

PENSION. 

See Civil Service. 

PERJURY. 

See Criminal Law. 
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PERPETUAL LEASE. 

Special claim on land under 
See Mining — Special Lease, 

PERPETUITIES. 

Ru^e against 

See Will — Cluiritable Bequests 

** PERSON BENEFICIALLY INTER- 
ESTED.^' 

Who inay sue for compensation for 
death in a mine 

See Mining — Accident in a Mine, 

"PERSON FINALLY SUCCESSFUL" 
Caveat — Land Transfer 

See Land Tbansfer — Caveat, 

PERSONAL INJURY. 

Action for by bankrupt prior to 
adjudication 

See Bankruptcy — Property pacing 

to Trustee. 

PERSONAL REPRESENTATIVE. 

Who may sue for compensation for 
death in a mine 

See Mining — Accident in a Mine. 

PETITIONING CREDITOR. 

Costs of 
See Costs — Petitioning Creditor, 

PETTY DEBTS. 

See Small Debts Recovery. 

PETTY SESSION. 

Jurisdiction to try action for recovery 
of rates 

See Local Government. 

Borough of Granville v. Abmstrono, 
18 N.S.W.L.R. (L.) 426, 14 W.N. 
(N.S.W.) 63. 

** PHYSICAL INCAPACITY.*' 

Of employee to give notice of action 

a-^ainst employer 

See Master and Servant — Em- 
ployers Liability Acts. 

PIECE WORKERS. 

See Factories and Shops. 

PLACE OF PUBLIC RESORT. 
See Vagrant. 



PLEA. 

Cross action 
See CosTS- 
See Costs- 



■Cross Action, 
•Commission. 



PLEADING. 

See Practice. 

PLEADINGS. 

Costs of copy of 
See Costs. 

See District Courts and County 
Courts. 

POISONS. 

[Victoria.] — Patent or Proprietary Medi* 
cine— Poisons Act 1890 {No. 1126), ss. 7, 14.— 
The proviso in s. 14 of the Poisons Act 1890 re- 
fers only to sates by wholesale dealers in the 
ordinary coarse of wholeEale dealing, and not to 
any other classes of sales mentioned in the sec- 
tion. Therefore the sale of a patent or proprietary 
medicine need not be entered in a book, nor 
need the bottle, &o.t in which the poison is con- 
tained be labelled as provided by the Act. 
Shillinglaw v. Taffs, 23 V.L.R. 525, 19 A.L.T. 
188, 4 A.L.B. 48. (Williams, A*Beckett, and 
Hodges, J J.) 

[New South Wales.] — Constables, powers of 
—25 Vic. No, 16— PoKce Acts, 4 Wm. IV, No. 7, 
2 Vic. No. 2. — The powers conferred by the 
Police Acts, 4 Wm. IV. No. 7 and 2 Vic. No. 2, 
upon constables appointed under s. 4 of each of 
these Acts, may be exercised by all constables 
appointed under the Police BeRulation Act of 
1862. Bell v, Nigro, 16 W.N. (N.S.W.) 28. 
(Darley, C.J., Manning, A. H. Simpson, J.J.) 

POLICY OP INSURANCE. 
See Insurancb. 

POLICY OF LIFE ASSURANCE. 

Protected policy — Legacy — Payment 
of debts — Life Assurance Policies Act, 
1684, 8. 83 
See Insurance. 

BUDDENKLAU V. BnOOBNELAU, 16 

N.Z.L.B. 404. 

POPULATION AREA. 

See Crown Lands — Land Appeal 
Court Cases — Conditional Lease, 

POSSESSION. 

Adverse possession 
See Public Works — Resumption 
of Land. 

Possession, order or disposition 

See Bankruptcy — Void conveyance. 

Unregistered hill of sale, by grantee of 
See Bill of Sale — Validity. 

What amounts to 
See Detinue. 

POST OFFICE. 

[VicTOBu.]— Non-deliYery of Letters— 
Action against the Postmaster-General and the 
Superintendent— Post Office Act (No. 1128), Part 
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POST OFFICE— Continued. 

I. — An action was brought against Daffy (Post- 
master-General), and also SpringlwU (Snper- 
intendent of Mail Branch) for non-delivery of 
certain letters. The letters were stopped pur- 
saant to a general regulation in the Post Office, 
and not under any special directions of either 
defendant. Held, that no action lay against 
either defendant. Bell v. Dufft, 4 A.L.B. 
(C.N.) 67. (Williams, J.) 

POUND. 

EstabUshmentf proof of 
See Detinue. 

POUND KEEPER. 

Appointment of — Proof of 
8ee Detinue. 

Sale by — Title of purcJiaser 
See Detinue. 

POWER. 

Power of appointment under will 
See Will — Appointment, 

Sale by trustees — Sale for cash only 

See Trust and Trustee. 

In re Lobd*s Trusts, 15 W.N. 
(N.S.W.) 119. 

POWER OF ATTORNEY. 

To lead grant of letters of administra- 

tion — A ttestation 

See Pbobate and Administration 
— Letters of Administration. 

[New South Wales.] — Power of attorney — 
Witness to exeentlon of.— It is not necessary 
that a power of attorney made abroad should be 
attested before a oommissioner for affidavits or 
a notary pnblic. Ex parte Godfrey^ 14 W.N. 
(N.S.W.) 222. (Cohen, J.) 

PRACTICE. 

Abuse of the process of the Court — 

Presentation of. bankruptcy petition — 

Motive 

See Bankbuptcy. 

Kino v. Hendebson, 19 N.S.W Jj.B. 
(L.) 234, 9 B.O. (N.S.W.) 10. 

Adjournment — Hearing before justices 
See Justices — Adjournment, 

Appeal in criminal case — Point not 
taken below 

See Criminal Law. 

Administration bond — Assigmnent 
See Pbobate and Administbation 
Administration Bond. 

Appeal from District Court 

See Distriot Coubts and County 

COUBTS* 



PBACnCE— Contiiui«<f» 

Appeal from Master in Equity — Pro* 
bate duty 

See Pbobate and Succession 

Duties* 

Appointment of new trustee — Vesting 

order — Trustee company — Application 

by motion or petition 

See Tbubt and Tbubtbb. 

In re Smith's Will, 14 W.N. 
(N.S.W#) 185. 

Arbitration — Award — Application to 

enter verdict 

See Abbitbation* 

Pitt, Son & Badgbbt, Ltd. v, Bub- 
chbb, 15 W.N. (N.S.W.) 41. (Cohen» 

J.) 

Attachment 

See Attachment of Pbbsons. 

Attachment for contempt of court — 
Contempts of criminal and dvil nature 
— Affidavits sicom before a justice of 
the pea^ce — Matter pending — 87 Vic, 
No. 10 
See Attachment of Pebsons — 

Contempt. 

Jones v, Jones, Hiooins (jo-bbspon- 
DENT, 14 W.N. (N.S.W.) 209. 

Bankrupt, action against^Application 
for leave to continue 
See Bankbuptcy. 

CUdyti, different grounds of, setting up 

See Bill of Sale. 

Weight v. Cabmody, 16 N.Z.L.B« 
155. 

Costs 
See Costs* 
See Costs — Scale^ Supreme Courts 

Criminal trial 
See Cbiminal Law* 

Divorce, in 
See Di^uBCE. 

Evidence on appeal by order nisi — 
Right to read affidavits in further 
reply 

See Evidence — Affidavits, 

B. v. King, Ex parte King, 9 Q.L.J. 

(N.C.) 49. 

Final judgment summons 
See Instbumbnts Act — Final 
Judgment Summ^ons. 

Guardian ad Utem in bankruptcy pro" 
ceedings 
See Bankbuptcy. 

Income tax — Exemption — Defence 
See Taxation — Income Tax~^ 
Defence^ 
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PRACTICE— Continued^. 

Imtruments Act^-^LWerty to defend — 
Setting aside order 

See Instruments Act — Promissory 
Xote, 

Union Bank of Austraj^ia, Ltd. v. 
Dean, 20 A.L.T. 68, 4 AX.R/210. 

Instrunu7it8 Jet-- Final judyinent 
summons under Order XII , r, 1 

See Instruments Act — Final 

Jmlgment Suinmbm. 

Land Appeal Court'/ he fyre 

See Crown Lands — Land Aj^peal 
Court Cases, 

Land Transfer — Uegistrdr sitting as 
iiulge — Power to ej-tend time for lapse 
of caveat 

See Land Transfer — Caveats, 

III re McLean, Ex parte Bank of 
New South Wales, 16 N.Z.L.R. 470 

Lumcy, in 

See Lunacy. 

Mandavnis only remedy — Motion or 
acti(m for 

See Mandamus. 

Xatire Laiul (Jourt f X,Xj 

See Native Lands. 
XeWitrial 

See Bankruptcy, 

See District Courts and County 

Courts. 

See Divorce — Practice, 

See also infra Practice — New Trial 

Partition against consent of mortgagee 
'or undivided inteVest — Unconditional 
offer to redeem necessary 
See Partition. 

Oatley v. Oati:ey, 19 N.S.W.L.R. 
(E.) 129, 15 W.N. (N.H.W.) 75. 

Payment out of court ' 

See PuBjLic Works — liesumption of 

Land, 

See also infra Practice — Payment 
OUT OF Court.' 

Petition under BomUhfs Act—^errice 
on Attorney- (ieneral 

See Trust and TrusteijJ: 

Priry Council Appeal 

See 'Privy Council ' Appeals. 

Romilh/s Act — Petition under- — Ser- 
vice on Attorney -Genend . ^ 
See Trust and Trustee. 

In re The Trusts of Maiti^and 
Roman Catholic Cathedral, 15 W.N. 
(N.S.W.)5. 

Suhpana — Adjournment' of trial 
See Costs — Suhpcena. 

Validation Caurt (X/^,) ., ' \ 
See Native Lands.. 



PRACTICE— Co«(/«MC(/. 

r ice- Admiralty ( 'ourts 
See Admiralty. 

Warden's Court 
See ^ImuiG— Warden's Court. 

PRACTICE. 

Accounts. 

Adjournment. 

Affidavits. 

Appeal. 

Appeal from Warden's Court. 

4 

Appearance 

See also infra Default of Appearance. 
Attachment. 
Caveat, Removal of 
Change of Solicitor. 
Charging Shared. 
Chose in Action. 
Commission to Examine Witness. 
Contempt OF Court. 
Damages, Assessment- of 
De Bene Esse. 

See supra Commission to Examine 

Witness. 

Default of Appearance 

. ' .    

See supra Appearance. 
Discovery 

See also infra Interrogatories. 
Evidence. 

Examination of Judgment Debtor. 
Execution. » 

Final Judgment Summons. 
Foreclosure Order. 
Foreign Judgment. 
Infanx. 
Iif junction. 
Interest. 
Ikteurogatories 

See sujjra Discovery. 

IiaiEGULARITY. 

Judgment. 

Jurisdiction; 

Jury. 

Loss of Order. 

. Mittimus.. 

New Trial. 

Notice (kr Trial 

.\6W supra Damages, Assessment of 

P^l^TJES. 

Payment into Court. 

Payment out of Court. 

Pleading. 

Production of Documents. 

Quashing Order. 

Receiver. 

Refereis'ce to Full Court. 

Representative Party 

See supra Parties. 



 / 
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FB^kCTlCE— Continued. 

Kescission of Okder. 

Review of Order. 

Rkjht to Begin. 

Rule Nisi. 

Security for Costs. 

Service. 

Special Indorsement. 

Stay of Proceedings. 

Time. 

Vacation. 

Varying Order. 

See supra Review of Order. 

Venue, Change of. 

[New Zealand.] — Accounts.— Decree for — 
Application for special directions — Poiver under 
Rule 427 — ^' Book of account ^^ — Mortgagee of 
hook debts — When to be deemed in possession. — 
A decree ordered the plaintiff to file a full, true, 
and particular account of all moneys received by 
him in respect of a partnership between himself 
and the defendant. The plaintiff had been in 
receipt of the moneys in question, either as 
mortgagee in possession, or in a position equi- 
valent thereto as regards liability to accounting, 
and had, whilst in receipt of such moneys, ren- 
dered the defendant monihiy statements showing 
the total amount received during the preceding 
month, and the manner in which it had been 
appropriated, and no objection was ever taken by 
the defendant to these statements. The account 
filed by way of compliance with the decree 
showed only the total amounts received during 
each month as contained in the monthly state- 
ments already rendered. The cash-book for part 
of the period had been lost. The defendant took 
out a summons for further and better accounts ; 
in reply to which a summons was taken out for 
an order under Rule 427 that the monthly-state- 
ment book (being a book in which the monthly 
statements rendered to the defendant were 
entered) should be taken Sks prima facie evidence 
of the truth of the matters therein contained. 
Held by the Court of Appeal (Prendergast, C.J., 
and ConoUy and Edwards, JJ.). reversing the de- 
cision of Denniston, J. :— 1. That the monthly 
statement- book was not a book of account in 
which the accounts required to be taken had 
been kept within the meaning of Rule 427.  2. 
That no order made under Rule 427 could dis- 
pense with the filing of the full, true, and parti- 
cular account ordered by the decree. 3. That, 
though an order might be made that the monthly 
statement book should be taken as prima facie 
evidence that the payments therein appearing 
had been made to the defendant, no wider order 
could properly be made. 4. That the defendant 
was entitled to further and better accounts. 
Quare : Whether the introduction of the opening 
clause of Rule 427, in regard to vouchers for pay- 
ments, has not made the rest of the rule a mere 
proviso upon that clause, extending, therefore, 
only to payments, and not to receipts. The 
question discussed under what circumstances a 
riiortgagee of book debts must be held to be in 
the position of a mortgagee in possession. 
Ovenden v. Prins, 16 N.Z.L.R. 224. 

{Victoria.]— Accounts — Foreclosuie — Enlen 
of Supreme Court 1884, Order, XV. ^ r. I. — Where 



there is no preliminary question to be tried in a 
foreclosure action, the usual order for accounts 
with the necessary inquiries and directions may 
be made by a Judge in Chambers upon an appli- 
cation under Order XV., r. 1. Dalgety & Co., 
Ltd., v. Brown, 24 V.L.R. 161, 20 A.L.T. 45, 
4 A.L.R. 170. (Hodges, J.) 

[New South Wales.] — Adjournment — Con- 
ent to adjournment operating as waiver of objec- 
t ion. 

St e infra Attachment. 

Baird v. Ah Hung, 15 W.N. (N.S.W.) 

126. 

[New South Wales.]— Affidavits— Affidavits 
cannot be sworn before a Justice of the Peace 
unless the matter is pending in Court. Ex parte 
Staunton, 14 W.N. (N.S.W.) 126 (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] —Appeal — Evidence in 
Court below — Moving party in contempt — On 
appeal to the Full Court, it is not necessary that 
the evidence taken in the Court below should be 
before it, if the point of law to be argued does 
not turn on the evidence. The appellant who, 
has not complied with the* order appealed 
against, and has not obtained a stay of proceed- 
ings, cannot be said to be in contempt of Court 
so as to preclude him from appealing. Tauro 
V. Tauro (Rizzo co respondent), 19 N.S.W.L.R. 
(Div.) 6, 14 W.N. (N.S.W.) 134. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] — Appeal — Question of 
fact — Exemption from taxation — Church land. — 
The Judge of the Court of Review, having held 
that certain land was not exclusively occupied 
for or in connection with a church, and, there- 
fore, not exempt under s. 11 (5), Held, that his 
decision was upon a question of fact, and that 
no appeal lay. to the Supreme Court. Moran v. 
The Commissioners of Taxation, 19 N.S.W.L.R. 
(L.) 189. (Darley, C.J., Owen, A. H. Simpson, 
JJ.) 

[New Zealand.]— Appeal, from Judge with- 
out a Jury — Case on appeal — Cross appeal^^ 
Costs — Reducing amount of claim on appeal. — 
Where an action is tried by a Judge alone, and 
he finds the issue of fact in favour of the plain- 
tiff, but decides questions of law in favour of 
the defendant, and gives judgment for the de- 
fendant, and the plaintiff appeals from his 
judgment, he must set out the evidence in the 
case on appeal so as to enable the respondent to 
contest the findings of fact before the Court of 
Appeal, and it is not necessary for the respon- 
dent, in order to do so, to give notice of motion 
by way of cross-appeal under Rule 6 of the 
Court of Appeal Rules, as he does not ask for 
the judgment entered up to be varied. An ap- 
pellant cannot, by diminishing his claim for 
damages in his notice of appeal, get rid of his 
liability for costs on the amount originally 
claimed in the action. Costs allowed on the 
middle scale as on £300, under the circum- 
stances mentioned in ihe headnote \,o Macarthy 
V. Kelteher (No. 2), 15 N.Z.L.R. 382. Macarthy 
V. Kelleher (No. 3), 16 N.Z.L.R. 88. (Williams, 
Denniston and Conoily, JJ.) 

[Queensland.] — Appeal — Right of respondent 
to rule nisi to Jile afidavits — Service on appellant. 
— The respondent to a. rule nisi is entitled to 
file affidavits in reply up Xo. the date oi the return 
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VBACTICE—Continued. 

of the rule, and such affidavits nped not be 
served on the appellant. Undbbwood v. Babkbb, 
8 Q.L. J. (N.C.) 100. (Griffith, C.J., Cooper and 
Real, JJ.) 

[ViCTOBU.] — Appeal— Tfm« for making — 
' Rules of Supreme Court, 1884, O. LIV., r. 24.— 
An appellant has eight days within which to do 
that which is necessary to lodge an appeal, and 
he may allow them to ran their complete length ; 
if there is a Goart sitting at the time when the 
order sought to be appealed from is made, then 
he has eight days within which he must have 
everything done which will enable him io have 
his appeal made to that Court ; or if it be impos- 
sible for him, having regard to the conditions 
which must be fulfilled to bring him effectively 
before the Court, he must apply to that Court for 
an extension of time within which to bring his 
appeal. Alliance Contbacting Co.» Ltd., v. 
BuBSELL, 23 y.L.B. 326, 19 A.L.T. 95, 3 A.L.B. 
95. (Madden, C.J., Holroyd and flood, JJ.) 

[VicTOBu.] — Appeal— Jury — Application for 
jury dismissed — Pleadings amended. — Where 
after an order refusing an application for the 
trial of an action by a jury, the pleadings have 
been amended, the Court will consider only the 
materials upon which the order was made, and 
will not look at the amended pleadings. Biaas 
V. Kelly, 20 A.L.T. 105. (A'Beckett, Hodges, 
and Hood, JJ.) 

[YiCTOBiA. I — Appeal — Special case by Warden 
— Opinion of Supreme Court — Mines Act 1890 
{No. 1120) ss, 208, 209, 213, and 265- Supreme 
Court Act, 1890 {No. 1142) s. 37.— An appeal 
does not lie from the opinion of a single Judge 
sitting as the Supreme Court upon a special 
case stated by a Warden under s. 265 of the 
Mines Act 1890. The motion to set aside the 
notice of appeal on the ground that no appeal 
would lie was heard, although the objection 
intended to be insisted on was not set out. 
Abraham v. Della Ca (No. 2), 23 V.L.lt. 454, 4 
A.L.B. 36, (Williams, Holroyd, and Hodges, JJ.) 

* 

rVicTOBiA.] —Appeal— Permanent Alimony 

— Divorce — Fresh evidence — ** Rules of Supreme 
Court, 1SS4''— Order LVIL r. 4.— Fresh evidence 
will only be admitted on an appeal for an order 
for permanent alimony upon the same principles 
as it is admitted upon an application for new 
trial. Ashley v. Ashley, 24 V.LB. 220, 4 
A.L.B. 154. (Madden, C.J., and Williams, J. ; 
A'Beokett, J. diss.) 

[New South Wales.] —Appeal from JuBtices 
Point not taken below — Justices Appeal Act ^45 
Vic. No. 4). — Held, that an objection to the in- 
formation, which was apparent on its face, but 
which had not been taken before the justices, 
could not be argued upon a case stated under 
the Justices Appeal Act. McNabb v. Fallon, 15 
W.N. (N.S,W.) 98. (Cohen, J.) 

[VicTOBiA.]— Appeal from JuBiioes— Order 
to Review — Affidavits filed by Justices — Justices 
Act, 1890 [No. 1105), s. 149.— Where on an order 
nisi to review the decision of justices affidavits 
have been filed by the justices, all the parties 
are entitled to see them. Scott v. Pbbsland, 
23 V Ji.B. 372, 19 AJi.T. 115. (Hodges, J.) 



[VicTOBiA.]— Appeal fi*om JuBtioes— Order 
to Review. — Affidavit by Justices in reply. — 
Justices may, on the apphoation for an order to 
review, assist the Court by affidavits as to what 
took place before them. Mahoney v. Fubley, 4 
A.L.B. (C.N.) 5. (A*Beckett, J.) 

[YicTOBiA.] —Appeal from Warden's Court. 

— Right to begin.— On the hearing of a special 
case stated by a Warden under the direction of 
the Supreme Court, the complainant has the 
right to begin. Abbaham v. Della Ca, 4 A.L.B. 
204. (Madden, C.J.) 

See also infra Right to begin. 

[VicTOBiA.j — Appearance — Default of— 
Judgment— Liquidaud demand — Written consent 
—Rules of Supreme Court, 1884—0. XIII. r. 3— 
O. XLI. r. 9.— Where the defendant in an action 
for a liquidated demand consents to judgment 
and enters no appearance, the proper course for 
the plaintiff is to enter judgment as on default 
of appearance, and not to apply for an order that 
judgment be entered by consent. Gbeen v.Bowe, 
23 V.L.B. 349, 19 A.L.T. 33, 3 A.L.B. 167. 
(Madden, C.J.) 

[VicTOBiA.]— Appearance — Default of. 

See infra Default of Appearance by 
one of Beveral Defendants. 

[New South Wales.] — Attachment, Rule 
niti for— Irregularity in service of ^Waiver of 
objection — Previous adjournment — Affidavits. — 
An objection that the affidavit of service of a 
rule nisi for attachment did not state that the 
original rule was shown to the defendant was 
held to have been waived by the consent of 
counsel for the defendant to a previous adjourn- 
ment of the motion to make the rule absolute. 
Qu€ere, whether waiver of the objection would 
have resulted from the defendant filing affidavits. 
Baibd v. Ah Hung, 15 W.N. (N.S.W.) 126. 
(Cohen and O'Connor, JJ.) 

[New South Wales.] — Attachment — Con- 
tempt of Court — Contempts of criminal and civil 
nature — Affidavits sworn before J.P, - Matter 
pending — 37 Vic. No. 10. — Where a rule nisi has 
been granted by a Judge in Chambers under 4 
Vic. No. 22, s. 27, the respondent may not oppose 
the confirmation of the rule nisi by the Court. 
An application by one party to a suit or action to 
attach another for contempt of Court in interfer- 
ing with the due administration of justice, is an 
application in respect of a criminal offence, and 
is not a proceeding in the suit, and therefore, 
although the suit is still proceeding, there is no 
matter pending within the meaning of 37 Vic. 
No. 10, s. 1, so as to permit of the affidavits upon 
which the application is founded being sworn 
before a Justice of the Peace. Jones v. Jones, 
19 N.S.W.L.B. (L.) 43, 14 W.N. (N.S.W.) 207. 
(Darley, C.J., Stephen and Cohen, JJ.) 

[New South Wales.] — Caveat — Summons to 
remove— Jurisdiction of Equity Court. 

See In re Lees' Caveat, 15 W.N.{N.S. W.) 
40. 

[VicTOBiA.]— Change of Solicitor— Bam^ter 
and Solicitor — Solicitors lien on papers-^Order 
to deliver papers.— ka application for delivery 
up of papers by a ^'barrister and solicitor 
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practising under The Legal Profession Act, to 
his client, may be made by summons. The ap- 
plicants required their papers for the purpose of 
proceeding with an appeal to the Privy Council, 
and an order was made for delivery up of the 
papers upon payment into Court or finding 
security for the solicitor's costs to be paid when 
taxed. Falkinoham v. Victobian Railway Com- 
mssioNEB (No. 2), 4 A.L.B. (C.N.) 33. (Madden, 
C.J.) 

[Victoria.] — Charging Shares — Judgment 
debtor holding ikares as trustee — Equitable rights 
of cestut-qtM-trust — Supreme Court Act, 1890 {No 
1142), 8. 185. — There is no power under s. 185 of 
the Supreme Court Act, 1890, to charge shares 
in a public company standing in the name of the 
judgment debtor, but of which he is only a 
trustee. Pryob v. Powell, 23 V.L.B. 512, 19 
A.L.T. 146, 4 A.L.B. 9. (Madden, C.J., Williams 
and Hodges, JJ.) 

[Victoria.]— Chose in Kciion— Assignment- 
Debt — Notice of assignment — Assignor filing in 
his own name. — An assignor, who has made an 
absolute assignment in writing of a debt, of 
which notice in writing has been given to the 
debtor, cannot maintain an action in his own 
name to recover the debt. Bacon v. Tatchaw 
Irrioation and Water Supply Trust, 23 
V.L.B. 485, 19 A.L.T. 241, 4 A.L.B. 115. 
(Williams, J.) 

[New South Wales.] — Commission to 
examine witness — Practice — Evidence — Com- 
mission. — On the 8th December, a commission 
was directed to issue on the application of the 
plaintiffs for the examination of witnesses in 
Hamburg, and it was further ordered that the 
names of the witnesses should be furnished to the 
defendant's agent at Hamburg, if the defendant 
should furnish to the plaintiffs the name of such 
agent on or before the 22nd December. The de- 
fendant did not furnish the name of his agent on 
or before that date, and applied to a Judge in 
Chambers to extend the time for nominating his 
agent. Held, that the Judge had power to make 
an order extending the time, and that under the 
circumstances it ought to be made. Elkan v. 
Fbls, 14 W.N. (N.S.W.) 124. (A. H. Simpson, J.) 

[Victoria.] — Commission to examine witness 
de bene esse — Witness material and necessary — 
Affidavit — Rvles of Supreme Court, 1884, Order 
XXXVII., r. 5. — The afddavit in support of an 
application for an order to examine a witness de 
bene esse should show facts from which the Court 
can be patisfied that the witness is a material 
and necessary one. The matters on which the 
witness will be examined, and the nature of his 
evidence should be placed before the Court. A 
bald statement in an affidavit that the witness is 
a material and necessary one is not suflicient. 
Bleasby 0. BoMNEY, 24 V.L.B. 201, 20 A.L.T. 33, 
4 A.L.B. 171. (Holroyd, J.) But see also Wal- 
lace V. Wallace, 24 V.L.B. 202 (note). (Hodges, 

J.) 

[VicTQRu.] — Commission to examine wit- 
ness— H^itne«« in gax)l — lorngn commission — 
Order — 22 Vic., c. 20, s. 1. — Where a witness, 
who was a prisoner in gaol, was sought to be 
examined under a foreign commission, an order 
was made directing that the examination should 



be held, without any direction that the witness 
should attend. MacDonald v. De Bauer, 20 
A'L.T. 133, 4 A.L.B. 266. (Madden, C.J.) 

[Queensland.] — Contempt of Court— Proceic^; 
— Application to commit. — An application to 
punish for contempt of Court for breach of an 
injunction should be made by motion in open 
Court on notice. Syminqton & Co. v. Jenkins, 
9 Q.L.J. (N.C.) 35. (Griflath, C.J.) 

[Victoria.] — Damages, assessment of — 
Action for breach of promise of marriage — Appear- 
ance — Default in delivering defence — Notice of 
trial — Rules of Supreme Court 1884, Order XIII. 
r. 5— Order XXVII. r. ^— Order XXXVI. r. 11— 
Appendix B. No. 16. — A defendant to an action, 
which falls within Order XXVII. r. 4, providing 
for the assessment of damages by the Prothono- 
tary, is entitled to notice of trial before damages 
are assessed against him. King 17. King, 20 
A.L.T. 119, 4 A.L.B. 271. (Hood, J.) 

[Victoria.] — Damages, assessment of— 

Action for breach of promise of marriage — Non- 
appearance of defendant — Rules of Supreme 
Court 1884, Order XIII. rr. 5, 6.— An action 
for damages for breach of promise of marriage 
does not fall within Order XIII. r. 6, but an 
application that the damages be assessed by 
the Prothonotary may be granted under Order 
XIII. r. 5. Allen v. Crough, 19 A.L.T. 186, 4 
A.L.B. (C.N.), 38. (Hood, J.) 

[Victoria.] — De bene esse. 

See Commission to examine wit- 
ness de bene esse. 

[Victoria.] —Default of appearance. 
See also supra Appearance. 

[VicTORLi.]— Default of Appearance by one 
of Several Defendants — Necessity for filing a 
statement of claim — Consent of party at trial to 
be bound — Rules of Supreme Court, 1884, Order 
XIII., r. 12— Order XXVII., r. 11— Order 
XXXVI., r. 30 — Where, in an action included in 
those mentioned in Order XIII., r. 12, a party 
served with a writ had not entered an appear- 
ance, it is imperative that a statement of claim 
be filed before the action can proceed, and the 
party in default then has a period of ten days 
within which he may answer. Where one of 
several defendants had not appeared, and a 
statement of claim was filed on the day when the 
action came on for hearing, the action was 
adjourned for ten days, although the defendants, 
who had not appeared, were present in court, 
and were willing to be bound by the proceedings. 
Embling v. Parry, 19 A.L.T. 173, 4 A.L.B. 110. 
(Holroyd, J.) 

[Victoria.] — Default of appearance by one 
of several defendants — Hearing of action 
against other defendants — Rules of tfie supreme 
Court, 1884, Order XIII., r. 121— Order XXVII., 
rr. 11, 12— Order XXXVI., r. 80.— Where in an 
action included in those mentioned in Order 
XIII., r. 12, of the Bules of the Supreme Court, 
1884, one of several parties served with the writ 
has not entered an appearance, the plaintiff 
cannot proceed to trial against those parties who 
have appeared until he is in a position to obtain 
judgment against the parties in default. Crowley 
v. Sandhurst and Northern District Trustees 
Executors and Agency Co., Ltd., 23 V.L.B. 
mi, 19 A L.T. 174, 4 A.L.B. 15. (VBeckett, J.) 
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[New South Wales.] — Discovery — See also 
infra Interrogatories. 

[New South Wales.] — Discovery, orders 
for — Common form — Inspection and production — 
Coits of. Anon.— 16 W.N. (N.S.W.) 17. (Man- 
ning, C.J. in Eq.) 

[New South Wales.] — Discovery — Discovery 
of documents before pleading. — As a general rule 
a defendant is entitled before pleading to have 
discovery of all documents referred to in the 
statement of claim, and of no other documents. 
Davibs v. The Australian Joint Stock Bank, 
Ltd., 14 W.N. (N.S.W.) 152. (A. H. Simpson, J.) 

[New South Wales.] — Discovery — Affidavit 
in support — Attorney's clerk. — The affidavit in 
support of a summons for discovery must be 
made by the party or his attorney ; an affidavit 
of the attorney's clerk is insufficient. Rowe v. 
New South Wales Fresh Food a^d Ice Co., 15 
W.N. (N.S.W) 117. (Cohen, J.) 

[New South Wales.] — Discovery— /I pj^Zt- 
cation before plea. — An application for a 
discovery order made by defendant before plea 
granted. Marks v. Lloyd, 14 W.N. (N.S.W.) 
12-2. (Cohen, J.) 

[Queensland.] — Discovery — Action hq solici- 
tor for costs — Application for inspection of plain- 
tiffs' draft bill of costs.— In an action by solicitors 
to recover costs, the defendant is not entitled to 
inspection of the plaintiffs' draft bill of costs, as 
such a draft is irrelevant, as being in the nature 
of a soliloquy or consultation of a man with his 
own mind, and therefore privileged, and is not 
admissible as a previous statement in writing in- 
consistent vdth the present claim of the plaintiffs. 
Macdonald-Paterson & Hawthorn v. Perkins, 
9 Q.L.J. (N.C.) 18. (Griffith, C.J.) 

[Victoria.] —Discovery of documents— 

Statement of claim not delivered — Jurisdiction 
— Materials — Rules of Supreme Court 1894, 
Order XXXI., r. 14. — The Court or a Judge has 
jurisdiction to make an order for the discovery 
of documents at any stage of the proceedings, 
but such an order will be made before the de- 
livery of the statement of claim only on very 
clear and express materials. Where the sole 
object of an application for discovery before the 
delivery of the statement of claim is to enable 
counsel to draw the statement of claim, the ap- 
plication will not be granted. Semhle, the ap- 
plication will be granted if the plaintiff swears 
that the document of which discovery is sought 
was not, from its nature, understood by him at 
the time it was executed, or that he does not 
know what is in the document, or that his signa- 
ture to it was obtained by fraud. MacKei.lar v. 
MacKellar (No. 1), 23 V.L.R. 646, 19 A L.T. 
215, 4 A.L.R. 109. (Hood, J.) 

[New Zealand.]— Evidence — Intention of 
order — Evidence of Judge making order — Where 
it becomes necessary for one Court to ascertain 
the intention with which an order was made by 
another Court, or consented to by the parties 
before that Court, the evidence oi the Judge who 
made the order, though it ought to be accepted 
as of great weight, is not to be treated as con- 
elusive, but is to be weighed with the other evi- 



dence, even though his recollection is distinct, 
and the question depends entirely upon conflict- 
ing oral testimony. In re Horowhbnua, Sub- 
division No. 14, 16 N.Z.L.R. 532. (Prendergast, 
C.J., Denniston and ConoUy, JJ.) 

[New Zealand.] —EYidence— Recall of witness 
after close of case — Solicitor — Agent — Privileged 
communication. — In an action for damages for 
illegal distress the plaintiff cannot require the 
defendant's solicitor to give evidence as to what 
written communications had taken place between 
himself and his client with regard to the instruc- 
tions which he had received when acting as agent 
in respect of the distress which had been levied. 
When a case has been closed, the Court will only 
recall a witness for the purpose of clearing up 
some doubtful point in the evidence, and will not 
exercise this power in order to enable one of the 
parties to prove a fact material to his case. 
Nelson v. Buchanan, Ip N.Z.L.R. 60. (Conolly, 
J.) 

[Victoria.] —EYidence— -Weighing evidence on 
application for new trial. 

See New Trial infra. 

[Victoria.] — Evidence on appeal — Appli- 
cation for jury dismissed. 

See Appeal supra. 

[Victoria.]— Examination of Judgment 

Debtor -A tfi-dav it in support of application for 
examination, sufficiency of — Costs — Order XLII., 
r. 32. —Upon an application under Order XLII., 
r. 32, it is unnecessary, in order to entitle the 
applicant to an order, to show the issue of a 
writ of execution and a return of nulla bona ; 
but, semble, that if it appears in taking the evi- 
dence that an execution would have been effec- 
tive, the Court will consider the fact in dealing 
with the costs of the proceedings. Zuriceeb v. 
Eronheimer,4 A.L.B. 240. (Hood, J.) 

[New South Wales.] — Execution — Vexations 
proceedings^fi. fa. — Where two writs of H. fa. 
had been set aside, and a third was issued before 
the costs of the other two writs were paid, the 
third writ was set aside as a vexatious proceed- 
ing. A writ of a. fa. for a smaller amount than 
is due is not bad, but a writ for a larger amount 
than is due is bad. Clarke v. Maybury, 14 
W.N. (N.S.W.) 116. (Cohen, J,) 

[New South Wales.] — Execution— e/ud^e's 
order in Chambers — 5 Vic. No. 9, s. 43 — Equity 
Rules, r. 190. — Execution under writ of Ji. fa. 
cannot issue upon an order made by a Judge in 
Chambers, and such order should be made an 
order x)f the Court for the purpose of obtaining 
execution thereupon. In re The Western 
Farmers' Co-operative Association, Ltd., 8 
B.C. (N.S.W.) 50. (A. H. Simpson, J.) 

[Queensland.] — Execution — Leave to issue 
execution after six years — Order XLI., r. 19. — 
Where twelve years had elapsed sioce judgment, 
an ex parte application by the plaintiff to issue 
execution was refused, and a summons was 
directed to be served on the defendant. Queens- 
land National Bana v. Stewart, 9 Q.L.J. (N.C.) 
40. (Griffith, C.J.) 

[Victoria.] —Execution, equitable. 
See Receiver infra. 
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[Victoria.] — Final Judgment Summons — 
Writ specially indorsed — Amendment. — An 
amendment may be made on the heaving of a 
summons for final judgment, reducing the 
claim to the amount shown by the affidavits 
to be due, but no costs should be allowed the 
plaintiff. Henry r. Dixon, 23 V.L.R. 368, 
19 A.LT. 120, 3 A.L.R. 238. (Williams, 
A'Beckett and Hodges, JJ. ) affirming decision of 
Hood, J.) 

[Victoria.] - Final Judgment Summons— 

Foreign Bank — Proof of Incorporation — Order 
XIV. J r. 1. — Upon an application for final judg- 
ment under Order XIV., r. 1, the affidavit in 
support contained no proof of the incorporation 
of the plaintiff bank, the indorsement on the 
writ stating that it was incorporated in Eng- 
land. Heidi that the summons must be dis- 
missed, but without prejudice to its renewal on 
fre-h material. Union Bank of Australia, Ltd., 
V. Lambell, 4 A.L.R. (C.N.) 81. (Hodges, J.) 

[Victoria.] — Foreclosure Order — Accounts 
subsequent to order nisi. — In a foreclosure action 
in which it appeared that the rents and pro- 
fits received after the chief clerk's certificate 
were insufficient to keep down interest and 
that this would in future be insufficient for 
that purpose, an order was mjwle upon motion 
by the plaintiff after the making of the order 
nisi for foreclosure, that {inter alia): — (1) 
An account of the plaintiff's interest on his 
mortgage subsequent to the chief clerk's cer- 
tificate be taken. (2) The account of rents 
and profits directed by the order nisi be 
carried on from the said certfficate. And (3) 
What should appear to be due on the further 
account of rents and profits, and also such 
sum (if any) as plaintiff should submit to be 
charged with in respect of rents and profits 
to come into his hands prior to the order for 
foreclosure absolute be deducted from what 
should be certified to be due for principal, 
interest and costs and subsequent interest and 
costs. McBean v. Thompson, 19 A.L.T. 137. 
4 A.L.R. (C.N.) 9. (Holroyd, J.) 

[Victobia.] —Foreclosure. 

See Accounts supra, 

[Queensland . ] — Foreign J udgment — Sum  
mans for Uave to issue execution on memorial q/ — 
Right of defendant to impeach judgment after 
memorial— 19 Vic. No 12, s. 3—20 Vic. No.' 25, 
s. 13. 

See Foreign Judgment. 
Barkeb v. Johnson, 9 Q.L.J. (N.C.) 1. 

[VicTORU.] —InfBLnt— Custody— Petition by 
mother — No next friend— Marriage Act 1890— 
{No. 1166), $. 31 (2)— Married Women's Property 
Act 1890 {No. 1116), s. 4 {2}— Rules of Supreme 
Court 1884, Order LVI., r. 16.— A mother may, 
without a next friend, present a petition under 
s. 31 of the Marriage Act 1890 for the custody of 
a child. In re Vincent, 19 A.L.T. 171. (Wil- 
liams, J.) 

[Victoria.] — li^unciion— Similar suit in New 
South Wales — Foreclosure — Redemption — 
Balance of convenience. — The defendants com- 
menced an action for foreclosure against the 



plaintiff in the New South Wales Court of 
property in New South Wales, and subse- 
quently the plaintiff, who was resident in 
Victoria, instituted proceedings in the Vic- 
torian Court against the defendant for re 
demption. Upon an application to stay the 
action in New South Wales, on the ground 
principally that the same accounts would have 
to be taken in each action. Held, that as 
under all the circumstances the balance of con- 
venience was in favour of the action being 
tried in Sydney, the application must be dis- 
missed. OsiiORNE V. GOLDSBOROUOH, MORT 

& Co., 4 A.L.R. (C.N.) 85. (Madden, C.J.) 

[Victoria.] -- Interest — Rate of interest — 
Administration — Will — Rules of Supreme Court, 
1884, Order LV., r. 64.— Under Order LV., r. 64, 
of the Rules of The Supreme Court, 1884, the 
Court or a Judge has power to fix a different rate 
of interest payable on legacies, and a different 
time at which interest should begin to accrue 
unless the rate or time is fixed by the will. The 
National Trustees Executors and Agency Co. 
OF Australasia, Ltd. v. McCracken, 19 A.L.T. 
175, 4 A.L.R. 31. (Holroyd, J.) 

Interrogatories. 

See aUo supra Discovery. 

[Victoria.] — Interrogatories — Answers — 
Damages — Negligence. — A plaintiff in an action 
for damages for the death of his son, was 
ordered to answer an interrogatory enquiring 
what amount of damage the plaintiff had suffered 
by reason of her son's death, and what amount 
she would suffer in the future. Cross v. Rail- 
ways Commissioner, 4 A.L.R. (C.N.) 26. (Hood, 
J.) 

[Victoria.] —Interrogatories — Further an- 
swers — Order — Re-swearing affidavit — Rules oj 
Supreme Court, 1884, Order XXXI., r. 10.— 
Where an affidavit has been sworn in answer to 
an interrogatory, and a part of the affidavit is 
ordered to be struck out, it is sufficient to strike 
that portion out of the affidavit without re- 
swearing the affidavit as altered, as the deponent 
cannot afterwards say that the answer as altered 
is not his answer. Cayron v. Russell, 24 
V.L.R. 69, 19 A.L.T. 197. (Hood, J.) 

[New South Wales.] — Irregularity or nul- 
lity — Practice — Summons — Grounds — Pil. Pra. 
350, 351, 463, and 909— Plea a nullity.— A. sum- 
mons to set aside a proceeding on the ground of 
an irregularity should specify the irregularity 
complained of. If a plea be a nullity the proper 
course is to sign judgment and not apply to the 
Court to strike it out. Savage v. Sinclair, 14 
W.N. (N.S.W.) 114. (Cohen, J.) 

[Victoria.] — Irregularity — Filing memoran- 
dum of close of pleadings too "oon — Knowledge oj 
irregularity — Taking step in action after know- 
ledge — Discovery of documents — Step in action- 
Waiver — Rules of Supreme Court, 1884, Order 
XXIII., r. 6 — Order LXX., r. 2. — Where a plain- 
tiff has filed the memorandum of the close of 
the pleadings too soon, and the defendant, with 
knowledge of such irregularity, subsequently 
obtains an order for discovery of documents, the 
application for such order is a step in the action 
within the meaning of Order LXX., r. 2, and 
therefore amounts to a waiver by the defendants , 
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of the plaintiffs' irregularity. Kussell t;. Mc- 
Leod, 23 V.L.R. 543, 19 A.L.T. 155, 4 A.L.R. 
23. (Williams, J.) 

[Victoria. ' — Irregularity — Rules of Supreme 
Court 1884, Order LXX, r. 3. — A motion to set 
aside a notice of appeal on the ground that no 
appeal would lie was heard, although the object 
tion intended to be insisted on was not set out. 
Abraham v. Drli^a Ga (No. 2), 23 V.L.R. 454, 
4 A.L.R. 36. (Williams, Holroyd, and Hodges, 
JJ.) 

[Victoria.] — Irregularity. — Application by 
summons instead of motion. — An objection that 
an application is made on summons to a Judge, 
instead of by notice of motion to the Court, may 
be cured by an adjournment, so as to give the 
respondent the time he would be entitled to ; 
ana, therefore, where the summons had been 
leferred to the Full Court, and the respondent 
had had sufficient time, the objection was dis- 
allowed. Alliance Contracting Co., Ltd., v. 
Russell, 23 V.L.R. 545, 19 A.L.T. 235, 4 A.L.R. 
85. (Madden, C.J., Holroyd and Hodges, JJ.) 

[New South Wales.] — Judgment — Two counts 
in declaration — Judgment by default as to one. 
— ^Where there are two counts in a declaration 
to recover liquidated demands, and a plea is 
pleaded to one and not to the other, final 
judgment may be signed as to the latter, but 
the plaintiff cannot proceed to taxation as to it 
until the case is finally disposed of. Booker v. 
McMahon, 15 W. N. (N.S.W.) 2, 94. (Darley, 
C.J., Owen, and A. H. Simpson, JJ., affirming 
decision of Cohen, J.) 

[New South Wales.] — Judgment — Final 
judgment — Incipitur — Stay of execution — G.L.P. 
Act, 1853, s. 158— Reg. Gen., 22nd March, 1856— 
The plaintiffs recovered a verdict, and eight 
days having elapsed, signed judgment by 
filing an incijntur in the usual form, contain- 
ing the amount of the verdict, but leaving the 
amount of " costs as taxed " blank. Held, 
that the judgment so signed precluded the 
defendant from afterwards moving in Cham- 
bers for a stay of execution, pending an 
application for a new trial. Semhle, that the 
judgment so signed was final judgment, and 
that the option of adding the amount due for 
costs when taxed did not preclude its being 
so considered. IkLiRTiNv. Fletcher, 14 W.N. 
(N.S.W.) 158. (Stephen, J.) 

[New South Wales.] — Judgment — Practice 
— Decree in default of appearance — Substituted 
service of statement of claim — R. 72. — Where 
substituted service of a statement of claim has 
been effected the Court will not make a decree 
in default of appearance without some evidence 
of the merits. Bryant v. Stuart, 14 W.N. 
(N.S.W.) 100. (Manning, C.J. in Eq.) 

[New Zealand.]— Judgment by default— 

Application to set aside refused. — Motion to set 
aside a judgment, recovered in an action for 
breach of promise of marriage, and for a new 
trial, on the ground that the defendant had failed 
to file a defence and appear, owing to crass 
ignorance and stupidity, and a desire to keep the 
case out of Court by a negotiation, refused. 
LiNDOP V. TuLLY, 16N.Z.L.R. 574. (Prendergast, 
CJ.) 



[Victoria.] — Judgment — Default in pleading 
by one defendant — Rules of the Supreme Court, 
ISU— Order XXVIL, rr, 11, 12.— Tije plaintiff 
brought an action against L., as an exeputor, 
claiming accounts upon the footing of ^Iful^ 
default; subsequently M. was added as a 
defendant, he being interested as a legatee in 
the residuary estate, but no relief was asked 
against him. M. put in a defence, but L. 
made default. Upon motion for judgment : 
Held, that Order XXVII. , r. 12, has reference 
only to cases where the causes of action are 
severable, and that M. wais a necessary party 
to any motion for judgment as there was only 
one cause of action. Little v. Little, 24 
V.L.R. 203. (Hodges, J.) 

[New South Wales]. — Jurisdiction — Alien 
temporarily in jurisdiction — Jurisdiction ' of 
Eqrity Court over. — The Equity Court has 
jurisdiction to entertain a suit against an alien 
temporarily resident in the jurisdiction pro- 
vided he is served while so resident, although 
the suit arises out of a contract made in France 
to be executed in New Caledonia. Australian 
Assets Co., Ltd., v. Hiqoinson, 18 N.S.W.L.R. 
(E.) 189. 14 W.N. (N.S.W.) 97. (A. H. Simp- 
son, J.) 

[Victoria. ] — Jurisdiction, Foreign — Contract 
made within the jurisdiction — Leave to proceed — 
Action on promissory note — Evidence of — Pre- 
sumption — Foreign procedure, — Upon an appli- 
cation for leave to proceed under s. 85 of the 
Supreme Court Act in an action on a pro- 
missory note, it appeared by the aflSidavits in 
support, that the plaintiff carried on business 
in Melbourne, the defendant being in New 
South Wales. The note was dated as in Mel- 
bourne, but was payable at the Bank of New 
South Wales, Deniliquin. Held, that the 
affidavits being regular the Court should only 
regard the information which could be drawn 
from the note itself, and that it must be 
presumed, as against the maker of the note, 
that the contract was made in Melbourne, 
and that leave to proceed should be granted. 
L. Stevenson & Sons, Ltd., v. Rosenfeld, 
4 A.L.R. 297. (Hodges, J.) 

[New South Wales.]— Jury — Common jurj/ 
of twelve — 11 Vic. No. 20, s. 21. — Either party 
may at common law claim a common jury of 
twelve as a matter of right. Cowlishaw v. 
McLeod, 14 W.N. (N.S.W.) 189. (Cohen, J.) 

[New Zealand.]— Jury, Special. — A special 
jury will be granted in a case where the sums 
involved are large ; and, where one of the parties 
to the action is a bank, the objection that the 
special jury would be drawn from a class over 
which the bank might be supposed to exercise 
considerable influence, cannot be sustained. 
Steele v. The Bane op New Zealand, 16 
N.Z.L.R. 58. (Conolly, J.) 

[Victoria.] — Jury — Action seeking declaration 
that defendant holds shares as trustee for plaintiff" 
— Alternative claim for damages — Rules of 
Supreme Court, 1884, Order XXXVI. rr. 3. 6— An 
action, claiming a declaration that the defendant 
holds certain shares in trust for the plaintiff, and 
in the alternative claiming damages, comes 
within the provisions of Rule 3 of Order XXXVI., 
and not within the provisions of Rule 6 of the 
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same Order ; and therefore the plainti£F is not 
entitled to have the action tried by a jury as of 
right. Bioas v. Kblly, 24 V.L.B. 198, 20 A.L.T. 
25, 4 A.L.B. 153. (Williams, J.) ; affirmed on 
appeal, 20 A.L.T. 105, 4 A.L.B. 228. (VBeckett, 
Hodges, and Hood, J.J.) 

[ViCTOBiA.] — Jury— Jetton for iltiMaffes — 
Grounds for refusing a jury — RuUs of Supreme 
Court 1884, Order XXXVL, r. 7.— An applica- 
tion for a trial by jury ought to be refused (1) 
Where the costs thereby occasioned would be 
out of proportion to the appropriateness of a 
jury as the tribunal; (2) Where it is shown 
that the case involves a question of a scientific 
or abstruse nature, and (3) where embarrass- 
ment or delay would be caused by having it so 
tried. Gowie v, Bebry Consols Extended Gold 
Mining Co., No Liabititv (No. 2), 24 V.L.B. 
212, 19 A.L.T. 248. (Madden, C.J.) 

[VicTOMA.] — Jury — J etion under Wrongs Act^ 
1890 {No. 1160), M. 14, 15.— An action under 
8. 14 of the Wrongs Act need not be heard before 
a jury. Cowie v. Berry Consols Extended 
Gk)LD Mining Co., No Liability, No. 1, 24 
V.L.B. 206, 19 A.L.T. 245. (Madden, C.J., 
A'Beckett and Hood, JJ., reversing Williams, J.) 

[Victoria.] — LoBB of order made by Judge 
of Supreme CSourt. — Where an order, signed by 
a Judge of the Supreme Court was lost, and 
the terms of the order and its loss were proved. 
Held, that a new order in similar terms couM 
be signed, and that the proper course to 
adopt was to draw up two orders, the one 
after reciting the loss' of the order, and that 
its terms and loss had been satisfactorily 
proved, allowing a similar order to be drawn 
up, the second to be identically in the same 
terms as the lost order, and bearing the same 
date. FOLLETTi v. Folletti, 24 V.L.B. 62, 
19 A.L.T. 228, 4 A.L.B. 121. (Madden, C J.) 

[New Zbaland.J — Mittimus — Removal of 
action into Supreme Court — Increase of amount 
claimed —Supreme Court Rule 144. — Where an 
action has been brought in the Magistrate's 
Court in which the amount claimed has been 
reduced in order to bring the case within the 
jurisdiction of that Court, the plaintiff cannot, 
on removing the action into the Supreme Court, 
sue for a larger amount than he originally 
claimed. Tucker v. Abatepa te Hau, 16 
N.Z.L.B. 611. (ConoUy, J.) 

[Victoria.] — Mittimufl — Action on contract 
and tort — Afidavit as to visible means — Onus of 
proof— County Court Act, 1890 {No. 1078), ss. 50, 
51. — A mixed action of contract and tort can 
be remitted to the County Court. The onus 
of proving that the plaintiff has no visible 
means of paying costs lies on the defendant, 
who satisfies that onus by swearing that the 
plaintiff has not the visible means, and a bald 
statement by the plaintiff that he is in receipt 
of a certain sum per week is not a sufficient 
reply. Matthews v. Tovell, 20 A.L.T 56, 
4 A.L.R. (C.N.) 73. (Hood, J.) 

[Victoria.] — ^Mittimus — Action of tort by 
infant — Next friend tvithout visible means of 
paying costs — Remission to County Court — 
County Court Act, 1890 {No. 1078), s. 51.— S. 
51 applies to aetions brought by infants through 



their next friends, and, therefore, where the 
next friend is shown to be without visible means 
of paying the defendant's costs, the usual order 
will be made. Bawlings v. Melbourne Tram- 
way AND Omnibus Coy., Ltd., 20 A.L.T. 9, 4 
A.L.B. 133. (Madden, C.J.) 

[New South Wales.] - New Trial— Two issues 
— 6 Vic. No. 9, s. 42,— Where two issues were 
involved in a case on a new trial motion, and 
one was decided in favour of the plaintifi's 
and one in favour of the defendants, the Court, 
under the powers conferred on it by s. 42 of 5 
Vic. No. 9, in granting a new trial on the 
motion of the defendants, ordered the de- 
fendants to make an admission as to the 
former issue so as to prevent that issue being 
tried again. Dknham v. Foley, 15 W.N. 
(N.S.W.) 145. (Darley, C.J., Stephen and 
Cohen, JJ.) 

[New Zealand.] —New Trial, Motion for— 
Enlargement of time for moving. — After the 
expiration of the time within which, und«^r 
Rule 278, notices of motion for a new trial 
may be given, if the Court has power lo 
enlarge the time for giving notice, such power 
will not be exercised unless there are excep- 
tional circumstances calling for such enlarge- 
ment. QvAFve : Whether the Court has power 
to grant such an extension. On a motion 
made, in pursuance of the leave reserved at 
the trial, for a judgment for the defendant or 
a nonsuit, argument is inadmissible on grounds 
which, under Rule 270, would be grounds for 
the granting of a new trial. Cassidy v. 
Wrioht, 16 N.Z.L.R. 545. (Conolly, J.) 

[New Zealand.] —New Trial, Motion for— 
Trial by Judge sitting without a jury — Rule 270 
of the Code. — Where a Judge, sitting without a 
jury, delivered judgment in an action in favour 
of the plaintiff, and the defendant moved for 
a new trial on the grounds — ^first, that the 
Judge had decided certain points of law erro- 
neously ; secondly, that the verdict was against 
the weight of evidence. Held, (1) That, no 
verdict having been returned in the case, the 
second ground of motion could not be sup- 
ported. (2) Generally, that the proper mode 
of obtaining relief in such cases is for the 
party dissatisfied with the judgment to appeal 
to the Court of Appeal, and not to move in 
the Supreme Court for a new trial. Allen v. 
Patterson, 16 N.Z.L.B. 25. (Conolly, J.) 

[ViCTORU.] — New Trial — Trial before Jury — 
Verdict against evidence — Contradictory evidence 
— Evidence for on party on a superior plane. — 
Although the evidence given at a trial before 
a jury is contradictory, yet if that for one 
party is supported by documentary evidence 
and by admitted facts so as to put the evi- 
dence for that party upon a plane superior to 
that upon which the evidence for the other 
party stands, a new trial will be granted if 
the jury gives a verdict for that other party. 
The real test is whether the verdict returned 
is one which the jury might reasonably find 
upon the evidence. Scown v. Haworth, 24 
V.L.R. 313, 20 A.L.T. 102, 4 A.L.R. 232. 
(Williams and Hodges, JJ., A'Beckett, dub.) 

[VicTORu.] — Notice of trial — Asses»ment of 
damages by Prothonotary. 

See Damages, assesament of supra^ 
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[New South Wales.] — Parties — Trustcen— 
Beneficiaries— Equity Act 1880 (44 Vic. No. 18) 
8. 7. — The question whether the beneficiaries as 
weU as the trustees are proper parties to a suit 
concerning property invested in trustees under a 
will or settlement is a matter entirely in the 
discretion of the Court, lie Neville, Ex parte 
Official Assignee, Gardiner Respondent, 19 
N.S.W.L.R. (B.P.) 22, 8 B.C. (N.S.W.) 46. 

[New Zealand.] — P&rties— Capacity in wfiich 
vlainti/f' sues. — It is not necessary wheie a 
plaintiff is suing in a representative capacity 
that this fact should appear upon the writ ; it 
is sufficient that it should appear from the state - 
raent of claim. Anderson v. Greymoutii and 
Point Elizabeth Railway and Coal Co., 10 
N.Z.L.R. 30. (Prendergast, C.J.) 

[Queensland] - - Parties — Specific perform- 
ances — One only of tico contracting parties made 
a defendant — Order XVI. r. 5. — Specific perform- 
ance of a contract to purchase land will not be 
ordered in an action against one only of several 
joint purchasers. Wilson v. Ec^an, 8 Q.L.J. 150. 
(Griffith, C.J.) 

[Victoria.]- Parties — Rules of Supreme 
Court, 1884, Order XVI., r. 40. — A person may 
be appointed to represent the interest of a 
deceased person who was not, before his deatli, 
a party to the suit. Patrick r. Mumry, 20 
A.L.T. ill, 4 A.L.R. 250. (Hodges, J.) 

[Victoria.] — Parties — Probate duty. 

See Probate and Succession 

Duties — Probate Duty. 

The Queen v. Austin, 24 V.L.R. 12, 
335, 20 A.L.T. 110, 4 A.L.R. 140, 210. 

[Victoria.] - Parties — Plaintiff joined 
witlwut authority, — Where a solicitor, without 
authority, commences an action in the namo 
of a plaintiff, Semble, that the defendant may 
apply to have the action stayed and the 
solicitor ordered to pay the costs. Where 
there are several plaintiffs an application to 
strike out the name of one plaintiff as being 
joined without his authority should be made 
by that plaintiff, or if made by the defendant 
it must be shown that the plaintiff is un- 
willing to remain a plaintiff and consents tci 
the application. Cayron v. Russkll, 23 
V.L.R. 399, 19 A.L.T. 88, 3 A.L.R. 176 
(Madden, C.J.) 

[Victoria.] — Parties — Representative 

Order — Rules of Supreme Court, 1884, Order 
XVI., r. 9. — A plaintiff can sue a defendant as 
representing others without an order of the 
Court. Baxter v. Baxter, (No. 1), 19 A.L.T. 
186, 4 A.L.R. 124. (Hood, J.) 

[Victoria ] — Parties — Represeotative 

Order — Necessity for — Rules of Supreme Court, 
1884, 0. XVI., r. 9.— A plaintiff who desires to 
suejoneor more defendants as representing others 
having the same interest, may do so without 
leave of the Court. Elms v. Glen, 23 V.L.R. 
376, 19 A.L.T. 114, 3 A.L.R. 242. (Holroyd, J.) 

[New Zealand.] —Payment into Court with 
Denial of Liability — Continuance of action — 
S^t-off of Judgment — Solicitoi^s Lien — Supreme 



Court Rule 221c. — The amount a plaintiff 
" recovers " in an action is the balance he is 
entitled to by the judgment after setting off 
any sums adjudged to be due by him to the 
defendant for costs or otherwise. This is the 
meaning of the word " recovers " in Rule 
221c of the Supreme Court Rules, The plain- 
tiff's solicitor has no lien for costs upon 
moneys paid into Court by the defendant, 
when the defendant at the same time pleads a 
denial of liability, and the plaintiff continues 
the action. Mudd v. Mair, 16 N.Z.L.R. 73. 
(Williams, J.) 

[New South Wales.] — Payment out of 
Court — Shares of infants — Prospective order for 
payment out— 21 Vic. No. 7. — Where an infant 
and an adult were entitled equally to a fund 
in Court, the Court ordered the adult's share 
to be paid out to him, and upon evidence is 
to the date when the infant would attain his 
majority, made a prospective order for pay- 
ment out to the infant on that date upon the 
muster being satisfied as to his identity. /// 
rr B.vkkwkll's Will, 14 W.N. (N.S.W.) 185. 
(Manning, C-.J., in Eq.) 

[New South Wales.] — Fielding -Cross action 
— Application for leave to jjJead. — On an applica- 
tion for leave to plead a plea by way of cross 
action, the plea should be served on the plaintiff. 
Colonial Ammunition Co v. Bhunker, 15 
W.N. (N.S.W.) 117. (Cohen, J.) 

[New South Wales.] — Pleading— P/ca of 
cj'oss action— Summons — Order by consent. — 
Semble : A consent order to plead a plea of cross 
action would be sufficient without taking out a 
summons. Carter v. Merevvether, 15 W.N. 
(N.S.W.) 96. (Cohen, J.) 

[New South Wales] — Pleading — Reply — 
New claim — Embarrassing — Striking out. — The 
plaintiff sued for infringement of a patent, 
claiming an account of profits, damages, in- 
junction against making, using, and sellinj^, 
etc. ; the defendant, in his defence, denied 
the infringement, but admitted using one of 
the patented articles with the plaintiff's con- 
sent. The plaintiff, in his reply, alleged that 
the plaintiff* had contracted to pay a royalty 
for the one article he did use, and had broken 
his contract. Held, that the reply must be 
amended by striking out all allegations of 
breach of contract as being a new claim, an(' 
embarrassing. McFadyen v. Foley, 14 W.N. 
(N.S.W.) 123. (A. H. Simpson, J.) 

[New South Wales.] — Pleading -Leave to 
add plea — Plea of Statute of Limitations. — After 
issue joined and a fortnight before the case was 
set down for hearing, the defendant was allowed 
to add a plea of the Statute of Limitations as to 
part of the claim on an affidavit of his attorney 
that he had been instructed to plead the plea, 
but had forgotten to do so. Russell v. Johnston, 
14 W.N. (N.S.W.) 129. (Cohen, J.) 

[New South Wales.] — Pleading — Striking 
out embarrassing declaration— Staying proceed- 
ings as vexatious Action of tort — Second action 
for same cause. — The plaintiff recovered judgment 
against the Sheriff and others in an action for 
an assault ci->. '*^^^ed whilst searching him 
pursuant to an i.i .jr of the defendant, the 
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Chief Justice. Afterwards he brought another 
action against the defendant for giving the 
order which led to the assault. TTehl, that 
since tho defendant, if liable at all, could only 
be so as a joint tort fe.as()r with the de- 
fendants in the first case, the judgment already 
recovered was a bar to the second action, 
which was stayed as vexatious. Clarke i\ 
Darley, U W.N. (N.S.W.) 129. (Cohen, J.) 

[New South Wales.] —Pleading— -Ks(o/?pcZ 
— Issue. — To a plea of estoppel by deed the 
plaintiff replied setting out the deed verbatim, 
and concluding to the contrary. The defendant 
joined issue without demurring. Held, that the 
only issue on the pleading was whether the deed 
was correctly set forth in the replication. Sin- 
CL.UR V. GUMPERY, 15 W.N. (N.S.W.) 125. 
(Darley, C.J., Owen and Walker, J J.) 

[New South Wales.]— PleadiMg — Plea a 
Nullity. 

See Practice — Irregular it ij or 
nullity. 
Savaoe r. Sinclair, 14 W.N. (N.S.W.) 
114. 

[New Zealand.] — Pleading — Particulars- 
Slander. — Where a plaintiff in an action for 
slander does not give particulars in his state- 
ment of claim as to the time when, the places 
where, and the persons to whom the slander- 
ous words were alleged to be spoken, the 
Court will, on the application of the defendant, 
order such particulars to be given. If, how- 
ever, the words were addressed to a public 
meeting, it can be so stated, instead of giving 
the names of the persons. The rules under 
the Supreme Court Code under which the 
Court may order a more explicit statement of 
claim or defence to be filed do not interfere 
with the right to order particulars ; and, 
where tne particulars asked for are small, and 
do not go to the root of the claim or defence, 
it may be more convenient to make the order 
in the latter form. Ellison v. Taiaroa, 16 
N.Z.L.R 63. (Denniston, J.) 

[Victoria.] — Fielding— Agreement —Particu- 
lars — Eules of Supreme Court 1884, Order XIX. j 
rr. 4, 5. 21— Appendix D, s. A., No. 1. — The fact 
of whether an agreement, relied on in a pleading, 
is verbal or in writing, is a material fact, and 
should be alleged. Where a pleader follows a 
form given in the appendices the pleading is 
good, but particulars may be ordered. 0*Day v. 
Beid, 24 V.L.R. 67, 20 A.L.T. 2, 4 A.L.R, 117. 
(Madden, G.J.) 

[Victoria.] — Pleading — Particulars before 
discovery —Order XIX., r. 7. — A plaintiff suing 
as executor of a person deceased will not be 
ordered to furnish particulars before discovery 
of a verbal agreement set up in the reply, 
and alleged to have been made between the 
deceased and the defendant, the inability of 
the plaintiff to give such particulars at the 
then stage of the action being a special cir- 
cumstance warranting the Court in refusing 
to make an order. Buckley v. McKenzie, 
4: A.L.E. 229. (Hodges, J.) 

[Victoria.] —Fielding— Striking out pleadings 
— Debatable question of laic — Pleading a convic- 



tion of plaintiff — Rules of Supreme Court, 1884, 
Order XIX., r. 27, Order XXV., rr. 2, 4.— The mere 
fact that a defence may be embarrassing to 
the phiintifT, and calculated to prejudice him, 
is not sufficient to justify the Court in strik- 
ing it out, but if the defence raises a question 
of law which is debatable, the proper course 
for the plaintiff to take is to proceed under 
Order XXV., r. 2. So where in an action to 
recover money paid into a bank, the bank 
pleaded that the money was obtained by fraud 
from the Crown, and that the plaintiff was 
prosecuted and convicted for the fraud, and 
the money paid to the Crown by the bank. 
Held (affirming the judgment of Hodges, J.), 
that the defence alleging the conviction should 
not be struck out. Healey v. Bank of New 
South Wales, 20 A.L.T. 103, 4 A.L.R. 230. 
(Williams, A'Beckett, and Hood, JJ.) 

[Victoria.] — Pleading — Striking out state 
ment of claim — Order XXV., r. 4. — Statement 
of claim ordered to be struck out, and judgment 
entered for defendants. Merry v. Fraser, 
4 A.L.R. (C.N.) 49. 

[ Victoria.] — Pleading — Close of— Irregularity 
— Waiver. 

See Irregularity. 

[New South Wales.] — Production of docu- 
ments — Affidavit of documents — Objection to pro- 
duce — Allegation of immateriality — Documents in 
which tico or more are interested. — If a deponent 
in his affidavit of documents admits that he 
has documents relating to the case, he is not 
relieved from producing them by alleging that 
they are immaterial to, and do not support 
the case of the opposite side, nor impeach his 
own case. It is no answer in an application 
for production of a document, of which one 
person is in sole legal possession, to say that 
another person, against whom discovery could 
not be obtained, has an interest in it, and 
may be injured by its production. Davies v. 
Frost, 19 N.S.W.L.R. (E.) 46, 14 W.N. 
(N.S.W.) 121. (A. H. Sunpson, J.) 

[New Zealand.] — Quashing order — Con- 
viction — Motion to quash — Appeal pending — 
Hearing of motion — Costs imposed — Omission in 
Order made — Amendment. — The fact that notic 
of appeal against a conviction has been given, 
and that the appeal is still pending, is no 
objection to the hearing of a motion to quash 
the conviction. Where costs are imposed on a 
conviction obtained under The Licensing Act, 
1881, the conviction should state to whom the 
costs are to be paid. The Court will not 
amend a conviction by the introduction f 
new matter required in order to make it valid. 
Walkbr v. JPurcell, 16 N.Z.L.R. 691. 
(ConoUy, J.) 

[ViCTORiA.J — Receiver — Proceedings after a 
year — Jv^i and convenient — Exhaustion of legal 
remedies — Bules of Supreme Court 1884, Order 
LXIV., r. 13 -Supreme Court Act 1890 {No, 
1142), s. 63 (8).— Where the applicant for a 
receiver states in his affidavit that he has 
made enquiries, and can find no legal assets 
to satisfy the judgment debt, he has satisfied 
the onus, which is on him, of showing that he 
has exhausted all legal remedies to recover 
his judgment, and, under such circumstances. 
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it is not necessary for him to have taken out 
a writ of fieri facias. It is "just and con- 
venient " to appoint a receiver to receive a 
judgment debtor's interest in an intestate 
estate, even before administration, in order 
to deprive the judgment debtor of the oppor- 
tunity of making away with his interest in 
the estate. An application for a receiver is 
not a proceeding within the meaning of Order 
LXIV., r. 13. Bank of Austbalasia v. 
Whitehead, 24 V.L.R. 308, 20 A.L.T. 137, 
4 A.L.R. 254. (Hood, J.) 

[Victoria.] — Reoeiver — Service of motion out 
of the jurisdiction. — Leave to serve notice of 
motion for the appointment of a receiver out of 
the jurisdiction granted where the judgment was 
obtained in this colony, and the property sought 
to be affected is also situated here. English, 
Scottish and Australian Bank, Ltd., v. Hoban, 
20 A.L.T. 98, 4 A.L.R. (C.N.) 81. (Hodges, J.) 

[Victoria.]— Reference to Full CSourt— 

Dispensing with hearing of Primary Judge. — An 
order by consent referring to the Full Court a 
case stated by the Income Tax Commissioner for 
the opinion of a Judge was refused. In re A.B., 
4 A.L.B. (C.N.) 33. (Madden, C.J.) 

[Victoru.] — Repretentati ve added as party. 
See Partiet. 

[New South Wales.] — Rescission of order — 
Full Court. — The full Court has power to rescind 
its own order, even though the order be made 
in a previous term, and even though the power 
to make the order is conferred on it by 
statute. But it will only do so where it is 
clear that the order then made was made 
improvidently, or on materials which are 
clearly shewn to be false. Ex parte Tewkes- 
BUBY, 15 W.N. (N.S.W.) 137. Ex parte 
Donnelly, 15 W.N. (N.S.W.) 140. (Owen and 
Cohen, JJ.) 

[Victoru.] — Review of Order — Draft ap- 
proved by opposite party and by Judge. — The 
draft of an order prepared by the plaintiffs 
solicitor was approved by the defendants' 
solicitors as altered in red ink and was 
approved as altered by the Jud^e who made 
it and was subsequently signed by him. Held, 
that it was too late to allow any objections 
to the form of the order. Cayron v. Rxtssbll, 
24 V.L.R. 69, 19 A.L.T. 197. (Hood, J.) 

[New South Wales.] — Right to Begin— 
Appeal from Judge in Chambers — Motion to con- 
firm, — On a motion to confirm an order of a 
Judge in Chambers, the party opposing, being 
the appellant, has the right to begin. Bern- 
stein V. Lynch, 15 W.N. (N.S.W.), 129. (Darley, 
C.J., Owen and Walker, JJ.) 

[New South Wales.] — Rule nisi — Affi- 
davits in opposition — Reg, Gen. 5th July, 
1858. — Affidavits in opposition to a rule nisi 
can only be filed up to one o'clock on the day 
preceding the day on which the rule is return- 
able, unless a Judge allows further time. Ex 
parte Tewkesbuby, 15 W.N. (N.S.W.) 137 ; ex 
parte Donnelly, 15 W.N. (N.S.W.) 140. Owen 
and Cohen, JJ.) 



[New South Wales.] - Rule nisi — Confirma- 
tion of rule nisi — Appeal. — Where a rule nisi 
has been granted by a Judge in Chambers, the 
respondent cannot oppose the confirmation of 
the rule nisi by the Court. Jones v. Jones ; 
HiOGiNs, Co-respondent, 14 W.N. (N.S.W.) 207. 

[Victoria.] —Security for CoBts— Plaintiff 
resident in New Zealand — Rules of Supreme 
Court, 1884, Order I XV., r. 6 (a).— A plaintiff 
resident in New Zealand will not be ordered to 
give security for the defendant's costs, as, by the 
law in force in that colony, a judgment obtained 
in Victoria may be registered and enforced in 
I New Zealand. Martin r. Fraser, 19 A.L.T. 169, 
4 A.L.K. 24. (A'Beckett, J.) 

[New South Wales.] — Service — Solicitor on 
I t/i« record— Service on the solicitor on the re- 
cord i' prood service, although the solicitor states 
that he hns withdrawn from the suit. Turpin 
t;. SiMi'Ku, 15 W.N. (N.S.W.) 117. (Simpson, C.J. 
in Eq.) 

[New Zealand.] — Service — Defendants resid- 
ing out of the colony — Time for filing Statements 
of Defence — Application for directions — Supreme 
Court Code — Order under Rule 51 — Rule 567. — 
Where several defendants were residing out of 
the colony in different parts of the world, and 
an order had been made by the Court granting 
leave to serve such defendants, and fixing 
various times for them to file statements of 
defence, the Court directed that a copy of 
the order made should be served upon each 
defendant, together with a copy of the writ 
of summons and of the statement of claim. 
Habrison v. Cow art, 16 N.Z.L.R. 447. 
(ConoUy, J.) 

[Queensland.] — Service — Writ of summons — 
Copy of — Foreign company —Clerk — Common Law 
Process Act, 1867 (31 Vic., No. 4), s. 14—0. IX, 
r. 7 — O. XI, rr. 1, 2, 3. — A manufacturing com- 
pany which is incorporated in Canada, where 
its head office and factory is situate, and which 
has several branch agencies in Australia, can- 
not be duly served by leaving a copy of a. 
writ of summons at the office of one of the 
branch agencies out of the colony of Canada. 
The term "clerk" in s." 14 of 31 Vic, No. 4, 
means a clerk in the nature of a secretary or 
principal officer. Woodland v. The Goold 
Bicycle Company, 9 Q.L.J. 28. (Cooper, J.) 

[Victoria.] — Service — Writ of summons — 
Foreign corporation — Instruments Act, 1890 (No. 
1103), ss, 194, 196, 200.— A writ issued against 
a foreign corporation was served upon a 
person registered as the holder of a power of 
attorney from the corporation with power to 
defend actions on its behalf; the defendant 
corporation was not carrying on business in 
Victoria when the writ was served, and had 
no place of business in Victoria, nor was the 
person served an officer of the corporation. 
The power of attorney had been revoked, but 
the revocation had not been registered, and 
the writ was served on the holder of the 
power of attorney against his will. Held, 
that the writ and service thereof should be 
set aside. Rudd v. John Griffiths Cycle 
Corporation, Ltd., 23 V.L.R. 350, 19 A.L.T. 
Ill, 3 A.L.R. 235. (Madden, C.J., Holroyd, 
Hood, JJ., reversing decision of Hodges, J.) 
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[Victoria.] — SoPTice — Out of jurisdiction^ 
Motion to appoint receiver. 

See Reoeiver. 

[Victoria.] — Service — Substituted Ser- 
vice* — Qu(cre, whether Order IX., r. 2 gives 
authority to the Court to grant substituted ser- 
vice of a writ on a defendant who, at the time 
of the application for such substituted service, 
is out of the jurisdiction. Budd v. John Grif- 
fiths Cycle Corporation Ltd., 23 V.L.R. 350, 
19 A.L.T. Ill, 3 A.L.R. 110, 115. (Madden, 
C.J., Holroyd and Hood, J J.) 

[Victoria.] —Service— Substituted Service 

— Order for leave to proceed — Instruments Act^ 
1890 {No. 1103), ss. 92, 98 - Common Lair Pro- 
cedure Statute, 1865, «. 92. — Where an action is 
brought under The Instruments Act, 1890, an 
order for substituted service of a writ may be 
granted, and when such an order is made an 
order for leave to proceed need not be made. 
Blackwkll v. Mansfield, 23 V.L.E. 397, 19 
A.L.T. 33, 3 A.L.R. 166. (Madden, C.J.) 

[Victoria.] - Service— Substituted Service 

— Writ for service within tlie jurisdiction — Action 
against several defendants — One defendant out of 
jurisdiction — Rules of Supreme Court, Order IX., 
r. 2. — Upon an application to set aside an order 
(by Williams, J.), for substituted service upon 
a defendant, who was known to be out of the 
jurisdiction at the date of the writ issued for 
service within the jurisdiction. Heldf granting 
the application, that where a writ for service 
within the jurisdiction is issued against 
several defendants, one of whom is out of the 
jurisdiction at the date of the issue of the 
writ, an order for substituted service of the 
writ on such defendant cannot be made, unless 
it appears that he has gone out of the juris- 
diction to avoid service. Thompson v. Abba- 
hams, 19 A.L.T. 179, 4 A.L.R. 88. (Williams,' 
J.) 

[Victoria.] —Service— Substituted Service. 

— Enquiries prior to issue of writ — Rules of 
Supreme Court, 1884, Order JX. r. 2.— Where it 
was shown as the result of enquiries, made very 
shortly before the issue of the writ, as to the 
defendant's whereabouts, that prompt personal 
service could not be effected, an order for sub- 
stituted service of the writ was made. Groves, 
McViTY AND Co. V. Bareas, 20 A.L.T. 1, 4 
A.L.R. 106. (Madden, C.J.) 

[Victoria.] — Service, Substituted— Defend- 
ant resident out of jurisdiction — British subject — 
Supreme Court Act, 1890 {No. 1142), s. 86— 
Ruhs of Supreme Court, 1884, Order IX., r. 2. — 
A writ, issued for service on a British subject 
residing out of the jurisdiction, must be per- 
sonally served on the defendant. Where a 
writ for service within the jurisdiction is 
issued against a British subject residing out of 
the jurisdiction, an order for substituted ser- 
vice of the writ on the defendant's agent, who 
resides within the jurisdiction, will not be 
made. Payne v. Fink, 20 A.L.T. 96, 4 
A.L.R. 288. (Hodges, J.) 

[Victoria.] —Service, Substituted— For<;i^w 
company — Service on agent — Order IX., r. 2. — 
The defendant company had an agent, L, in 



Sydney, whose duty it was to sell goods. 
L. employed B. in Melbourne to obtain pur- 
chasers, and the orders were sent to New 
York to the defendant company, and there 
fulfilled by goods being sent to L., who 
retained them until a draft had been accepted, 
or the goods otherwise paid for. Held, that 
the company did not in fact carry on business 
in Melbourne, and that an order for sub- 
stituted service of the writ on B. must be set 
aside. Pearce v. Tower Manufactubino 
AND Novelty Company, 4 A.L.R. (C.N.) 89. 
(Hood, J.) 

[Victoria.] — Special Indorsement — Re 

coveryofUind — Mortgagor and tranmferee of mort- 
gagee — Attornment — Rules of Supreme Court, 
1884, Order III., r. 6 {F.)— Order XIV., r. 1.— 
The defendant, as security for a loan, con- 
veyed lands to X. in fee simple, subject to 
redemption and attorned tenant to X. The 
interest of X. in the lands and the mortgage 
devolved upon the plaintiff, and the defendant 
paid money to the plaintiff as rent under the 
attornment clause. Default having been made 
by the defendant in the payment of moneys 
secured by the mortgage, the plaintiff brought 
an action against him claiming possession of 
the lands, and indorsing his claim under 
Order III., r. 6 (f.) No demand for posses- 
sion had been made. Held, that the plaintiff 
was entitled to judgment under Order XIV. >, 
r. 1. Kelly v. Uren, 19 A.L.T. 250. (Mad- 
den, C.J.) 

[VicTORu.]— Special Indorsement— Cos(« of 

arbitration — Award — Rules of Supreme Court, 
1884, Order III., r. 6. — Where in pursuance of 
a submission to arbitration an arbitrator directs 
by his award that the costs of arbitration pro- 
ceedings should be paid by the defendant to the 
plaiqtiff, and the submission and award have 
been made a rule of Court, such costs cannot 
form the subject matter of a special endorse- 
ment under Order III., r. 6. The Portland and 
Western District Freezing Co., Ltd., v. Aus- 
tral Otis Engineering Co., Ltd. (No. 2) 23 
V.L.R. 481. (A'Beckett, J.) 

[New South Wales.] — Stay of Proceedings. 
— Arbitration Act (55 Vic, No. 32), s. 3 — Fraud. 
— Where in an action to recover the value of 
sheep sold, the defendant set up that the plain- 
tiff Imd delivered sheep of other ages than those 
contracted for, an application to stay proceed- 
ings under «. 3 of the Arbitration Act was re- 
fused. Carter v. Mbrewether, 15 W.N. 
(N.S.W.) 95. (Walker, J.) 

[Victoria.] — Summons — Application by sum- 
mons instead of by motion. 

See Irregular application. 

[Victoria.] — Time for performance of order 

— Order for payment of costs — Rules of Supreme 
Court, 188^— Order XLL, r. 5— Order XLIIL, r. 
\— Application to fix time where no time stated in 
order. — Order XLL, r. 5, which provides that 
" every judgment or order .... requir- 
ing any person to do an act thereby ordered, 
shall state the time .... within which 
the act is to be done," applies to an order for 
payment of costs made against a co-respondent 
in a divorce suit. Where the original order 
does not state such a time a supplemental 
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order may be obtained Ex parte. Middlkton 

V. MiDDLETON, COLLINS, Co-RESPONDENT, 4 

A.L.R. 229. (Holroyd, J.) 

[New South Wales.] — Vacation— -^i^^jZica- 
tions to single Judge for Court — Term — Exigeruiy 
—4 Vic. No. 22, 8. 27.— A single Judge may 
under 4 Vic. No. 22, s. 27, exercise the powers 
of the Court whenever the Court is not sitting, 
and not merely in vacation proper. Cowlishaw 
V. McLeod, 14 W.N. (N.S.W.) 189. (Cohen, J.) 

[Victoria.]— Varying Order. 

See Review of Order. 

[New South Wales.]— Venue, Change of— 
Affidavit. — On an application by the defendant 
for change of venue, the affidavit in support of 
the application should disclose — (1) The nature 
of his defence ; (2) The number of witnesses 
proposed to be called; (3) The nature of the 
evidence they can give. Beirne v. Pearse, 15 
W.N. (N.S.W.) 53. (Cohen, J.) 

PREFERENCE SHARES. 
See Company — Shares, 

PREFERENTIAL PAYMENTS. 

See Bankruptcy — Fravdulent pre- 
ference, 

PREROGATIVE OF CROWN. 

To dismiss officer at pleasure 
See Civil Service. 

PRESUMPTION. 

Of due appointment of public officer 
See Evidence* — Public Officer, 

PRINCIPAL AND AGENT. 

Mining lease — Application by agent 
See Mining — Lease, 
See Partnership. 

PRINCIPAL AND AGENT. 

[New Zealand.] — Commission — Sale of land 
— Special arrangement — Introduction of pur- 
chaser. — The respondent appointed M, as his 
agent for the sale of certain lands. The 
appellant, knowing that M. had these lands 
for sale, called upon him and asked him if he 
would allow him to undertake the sale ; M. 
replied, " I will not put it in the hands of 
any one agent for sale, but if any agent brings 
along a purchaser and effects a sale a reason- 
able commission will be allowed." W. gave 
the particulars to a possible purchaser, who 
did not buy, but proposed that he (the possible 
purchaser) should himself find a purchaser, 
and divide the commission. This second agent 
saw a third, and proposed that this third 
should try to sell, again dividing commission. 
This third formed a syndicate with a view to 
purchase. H., one of the syndicate, suggested 
to G. , the third agent, that he should get W. 
to place the property in his (G.'s) hands for 
sale. This Q-. did, arranging to have half 
commission, leaving a fourth each to W. and 
the second agent. H. then bought the land. 



but all his negotiations as to purchase and 
completion were made directly with M. W. 
had no communciation vnth M. as to the sale 
to H. Held, that, although W.'s connection 
was not too remote to entitle him to com- 
mission if the property had been placed in his 
hands on the ordinary conditions, yet, inas- 
much as the terms of W.'s employment were 
special, and he did not comply with those 
terms by finding a purchaser and concluding 
the arrangement for the purchase, he was not 
entitled to any commission. Wilson v. Leab- 
MOUTH, 16 N.Z.L.R. 602. (Denniston, J.) 

[New Zealand.] — Commission on sale — 

Introduction of purchaser — Duty to procure 
binding contract — Hotel-brokers — Special con- 
tract — Waiver by principal. — Where a hotel- 
broker was employed to sell the lease of a 
hotel upon the terms of a letter froni the 
vendor ^i<^reeing to pay him a commission 
should he "introduce a purchaser." Held, 
that there was nothing to justify a conclusion 
that the broker had not the duty ordinarily 
existing on the part of a hotel-broker towards 
his principal of preparing and procuring the 
execution of a contract binding the purchaser 
to purchase. Where, therefore, a broker, 
employed on the above terms, introduced a 
person to the vendor, and a verbal agreement 
was come to in the presence of the broker, 
and a deposit paid and receipt given, but 
nothing in writing was obtained from the 
purchaser, who afterwards declined to com- 
plete. Held, that the broker was not entitled 
to a commission. The vendor agreed to 
receive the deposit, and asked the broker to 
prepare the receipt, which was then signed 
both by the broker and the vendor. Held, 
that the vendor had not waived the perfor- 
mance by the broker of his duty of procuring 
a contract binding the purchaser. Dennis v. 
Bollinger, 16 N.Z.L.R. 523. {Prendergast, 
C.J.) 

[Victoria.] —Warranty of Authority— Breach 

— Sale of land — Measure of damages — Voidable 
contract— Statute of Frauds.— In an action by a 
purchaser of land against the unauthorised 
agent of the vendor for breach of warranty 
of authority, the fact that the contract entered 
into by the agent would, if authorised, have 
been voidable by the vendor, e.g., as being 
within the Statute of Frauds, does not afford 
a defence. A., who represented that he had 
the authority of the four owners of certain 
land to sell it, not knowing or believing that 
he had that authority, purported to sell the 
land to B. A written contract, in which the 
owners were, in error, said to be two of the 
four owners, was signed by A., described as 
"vendors' agent," and by B. Held, that an 
action by B. against A. for breach of war- 
ranty of authority would lie, and that the 
measure of damages was the difference between 
the price agreed to be paid and the value of 
the land. McCarthy v. Young, 19 A.L.T. 
231, 4 A.L.R. 89. (Madden, C.J., Williams 
and Holroyd, JJ.) 

PRINTING MACHINE. 

Customs duty on linotype niachine 
See Customs. 
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PRIORITIES. 

Between applications under Mining 

Act 

See Mining — PrioHties of Applica- 
tions, 

Between assignee of defaulting trustee 
and cestui que trtistent 

See Trust and Trustee — Breach 
of Trust, 

Plomley V, Shepherd, 14 W.N. 
(N.S.W.) 117. 

Between debenture holders and execu- 
tion creditors 

See Company — Debentures, 

Between mortgagees 
See Mortgage. 

PRIVATE LAND. 

Mining on 
See Mining. 

PRIVILEGE. 

See Defamation. 

PRIVILEGED COMMUNICATION. 

Solicitor and client 

See Pkactice — Evidence, 

PRIVY COUNCIL APPEALS. 

Note. — See Index of Cases for pages 
where subject matter of these appeals 
may be found, 

Attorney-General of Nj;w South 

Wales v. Love, 1898 A.C. 679. 
Attorney-General of New South 

Wales v, Walters, 1898, A.C. 460. 
Barker v. Edoer, 1898 A.C. 748. 
Brown v. Attorney-General of New 

Zealand, 1898 A.C. 234. 
EccLEs V. Mills, 1898 A.C. 360. 
England v. Webb, 1898 A.C. 758. 
Garnsey v. Flood, 1898 A.C. 687. 
Harding v. Commissioners of Stamps 

(Queensland), 1898 A.C. 769. 
Hill, Clark & Co. v. Dalgety & 

Co., Ltd., 1898 A.C. 343. 
King v. Henderson, 1898 A.C. 720. 
New Zealand Loan and Mercantile 

Agency Co., Ltd. v, Morrison, 

1898 A.C. 349. 
Parsons v. Gillespie, 1898 A.C. 239 
Perpetual Executors, etc., Associa- 
tion OF Australia, Ltd. v. 

Swan, 1898 A.C. 763. 
Smyth v, R,, 1898 A.C. 782. 
Southland Frozen Meat, etc., Co., 

Ltd. v. Nelson Bros., Ltd., 1898 

A.C. 442. 



PRIVY COUNCIL APPEALS— Continued. 

Sydney Municipal Council v. Young, 

1898 A.C. 457. 
Union Bank op Australia, Ltd. v. 

Murray-Aynsley, 1898 A.C. 693. 
Young v, Adams, 1898 A.C. 469. 
Young v. Waller, 1898 A.C. 661. 

PRIVY COUNCIL APPEALS. 

[VicTORu.] — Abandonment of appeal — 

Final order for leave to appeal — Time for appli- 
cation — Control of court over appeal after final 
order — Transcript — Order -in- Council^ 9th June^ 
ISQO— Reg. Gen., I5th August, 1876.— The final 
order for leave to appeal to the Privy Council 
under the Order-in-Council, 9th June, 1860, 
must be applied for within a reasonable time 
after the security required by that Order-in- 
Council is given. If the final order is not 
applied for within a reasonable time the 
appeal may be deemed to have been aban- 
doned, even where a subsequent application in 
the appeal has been made by the appellants to 
a Judge in the presence of the respondent and 
granted, e.g., for an order extending the time 
for lodging the transcript. Neither the pre- 
liminary order, nor, semhlef the final order lor 
leave to appeal to the Privy Council under 
the Order-in-Council removes the appeal 
entirely out of the jurisdiction of the Supreme 
Court. QucerBf whether the final order is part 
of the transcript. Alliance Contracting 
Coy., Ltd., v. Russell, 23 V.L.R. 545, 19 
A.L.T. 235, 4 A.L.E. 85. (Madden, C.J., 
Holroyd and Hodges, JJ.) 

[New South Wales.]— Appealable amount. 

— The plaintiff borough on a special case 
stated for the opinion of the Full Court, 
obtained judgment for £289 13s. 9d., being 
municipal rates due from the defendant for 
1897. The defendant moved in Chambers for 
leave to appeal to the Privy Council from 
this judgment on an affidavit shewing that 
the plaintiffs also claimed a further sum of 
£289 13s. 9d., being the rates due for 1898, 
and Cohen, J., granted leave to appeal. 
Held, that leave to appeal should not have 
been granted. Borough of Rand wick v. 
.Danqar, 15 W.N. (N.S.W.) 56, 104. (Darley, 
C.J., Owen and A. H. Simpson, JJ.) 

[New South Wales.] — Appealable amount 
Income taj; — Tax of £250 per annum. — T., whose 
income tax was assessed at £250 for 1896, 
appealed from the assessment to the Court of 
Review, and thence to the Supreme Court, 
who upheld the api^eal. When the Com- 
missioners of Taxation moved for leave to 
appeal to the Privy Council the tax for 1897 
and 1898 would, but for the judgment of the 
Court, have been due, making some £750. 
Held, that the appealable amount was not 
involved, and leave refused. In re Tindal, 
14 W.N. (N.S.W.) 134. (Darley, C.J., Step- 
hen and Cohen, JJ.) 

[Victoria.] — Appealable amount—" Court " 
— Order-in-Council, June 9, 1860 — Supreme Court 
Act, 1890 (Ko. 1142), ss. 10, 37, 231.— The word 
*' Court " in the Order-in-Council, 9th June, 
1860, means the Supreme Court, constituted 
in Victoria, and "the Court" in Victoria is 
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constituted by a single Judge only, subject to 
appeal. An appeal Ues to tbe Full Court from 
an order refusing leave to appeal to the Privy 
Council. Where, upon the existence of a 
tenancy, a right worth more than £500 
depends, leave should be given to appeal to 
the Privy Council, although the rent payable 
in respect of the tenancy is only £50. CoM- 
MKBCiAL Bank of Australia Ltd., v. 
McCUsKiLL, 23 V.L.R. 343, 19 A.L.T. 102, 3 
A.L.R. 217. (a' Beckett, Hodges, Hood, JJ., 
reversing Madden, C.J.) 

[New Zealand.] —Application to Supreme 
Court for Leave — Reference by Supreme Court to 
Court of Appeal on a question of law — Adjudica- 
tion by Court of Appeal, — Where a question of 
law arising in a case tried in the Supreme Court 
has been referred to the Court of Appeal, in 
accordance with the decision of which Court 
judgment is entered for one of the parties, the 
proper course for the party desiring to appeal to 
the Privy Council is to apply to the Supreme 
Court for leave. Develin v. The Waihi-Silver- 
TON Gold Mining Company, 16 N.Z.L.R. 191. 
(Conolly, J.) 

[New South Wales.] — Discharging Order 
for Leave to Appeal— Co8t«. — Where security 
had not been given in accordance with an order 
for leave to appeal to the Privy Council, the order 
was discharged with costs. In re Knight, 
Wright, Caveator, 14 W.N. (N.S.W.) 84. 
(Cohen, J.) 

[Victoria.] —Final judgment— Dccwion of 
Full Court that Appeal to Privy Council aban- 
doned—Supreme Act 1890 {No, 1142), s. 231— 
Order in- Council Otft June, 1860. — A decision of 
the Full Court, determining that the appellants 
bad abandoned a leave to appeal to the Privy 
Council, which had been previously granted 
them, is not a final judgment, &c., within the 
meaning of the Order-in-Council 9th June, 1860, 
and therefore leave to appeal to the Privy 
Council from such decision cannot be granted, 
Alliance Contracting Co., Ltd., v. Russell, 
20 A.L.T. 4, 4 A.L.R. 103. (Hodges, J.) 

[New South Wales.] —Interlocutory order 
— Appealstfrom — Orders in Council^ r. 6. — A mat- 
ter having been decided on an interlocutory appli- 
cation, which appeared to be the whole matter in 
dispute between the parties, though other issues 
were raised by the pleadings, the Court granted 
leave to appeal to the Privy Council from the in- 
terlocutory order. Zobel v. Croudace, 18 
N.S.W.L.R. (L.) 412, 14 W.N. (N.S.W.) 100. 
(Darley, C.J., Stephen and Owen, J J.) 

[Victoru.] —Single Judge, Judgment of— 

Appeal fronij to Privy Council — Supreme Court 
Act, 1890 {No. 1142), 88. 37, 231.— No appeal lies 
from the decision of a single Judge direct to the 
Privy Council, but the apellant must first appeal 
to the Full Court. Thb Australian Smelting 
Co., Ltd., v. The British Broken Hill Pro- 
prietary Co., Ltd., 23 V.L.R. 643, 20 A.L.T. 46, 
4 A.L.R. (C.N.) 17. (Madden, C.J., Williams and 
Holroyd, J.J.) 

[Queensland.] -Stay of Proceedings — Pe- 
tition to Privy Council for leave to appeal where 
judgment under £500— Jurisdiction of Full Court 



to stay proceedings pending application for leave 
to appeal. — Where the Full Court has given 
judgment for a sum under £500,Cthat Coutt has 
no jurisdiction to stay proceedings on the judg- 
ment pending an application to the Privy Council 
for leave to appeal therefrom. Sinnamon v. New 
Zealand Insurancb Co. (No. 2), 9 Q.L.J. 24 
(Cooper, Real and Power JJ.) 

PROBATE AND ADMINISTRATION. 
See also Pbobate and Succession 
Duties. 

Intestacy — Execution — Share in intes- 
tacy — Receiver 

See Practice — Receiver. 

Bank of Austrai*a8ia v. Whitehead, 
24 V.L.R. 308, 20 A.L.T. 137, 4 
A.L.B. 254. 

PROBATE AND ADMINISTRATION. 

Accounts. 

Administration— il ttomey. 

— Citation of Next of Kin, 
— Creditor^ Application by 
— Inquiry for Will. 

Administration de bonis non. 

Bond of Administrator. 

Commission. 

Executor according to the Tenor. 

Exemplification, Sealing. 

Jurisdiction. 

Revocation of Will. 

Statutory Notice to Creditors. 

Sureties. 

Syndic. 

Testamentary Capacity. 

Testamentary Document. 

Testator Physically Incai'ABLe. 

[New South Wales.] — Accounts — A2)pli' 
cation for — Want of interest — Laches. — An 
executor will not be ordered to file accounts 
on the application of a person who has no 
interest in the estate. A testator, who died 
in 1860, by his will devised and bequeathed 
certain of his real and personal property to 
his daughter, but not to her separate use. In 
1861 the daughter married ; and in 1898 
applied for an order, directing the surviving 
executor to file accounts. Held, that she had 
no interest in the personal estate, and was not 
entitled to ask for accounts, and that the 
Court hiid no jurisdiction to order the exe- 
cutor to file accounts of the real estate. I n re 
Maher (Deceased), 19 N.S.W.L.R. (B. & 
P.) 10, 8 B.C. 31. (A. H. Simpson, J.) 

[QuEENSiAND.] — Accounts — Release — O. 
LVII C, r. 21 — Queensland Trustees Private 
Acts of 1888 and 1889.— The dispensation 
granted by Order LVII C, r. 21, from the pass- 
ing of accounts, extends only to obligations 
imposed by the Bules of Court relating to the 
passing of accounts, and does not a£fect statu- 
tory obligations. Held^ therefore, that in view 
of s. 20 of the Queensland Trustees Private Act 
of 1888, and s. 12 of their Amending Act of 
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tinued. 

1889, the Queensland Trustees were not entitled 
to avail themselves of the relief given by the 
abovementioned rule. Iv re Green's Goods, 
9 Q.L.J. (N.C.) 29. (Griffith, C.J.) 

[Queensland.] — KccomX%— Dispensing with 
passing accounts — Specific bequests to infants — 
Release. — Where a lease had been filed by all 
the beneficiaries under a will except two infants 
of 17 and 19 years, who were entitled to, and 
had actually received, specific bequests of goods 
worth less than £5^ an order was made dispens- 
ing with the filing of accounts until further 
order. In re Murray's Will, 9 Q.L.J. (N.C.) 30. 
(Griffith, C.J.) 

[Victoria.] — Accounts — Executors — Admini- 
siration and Probate Act, 1890 (No. 1060), s. 26. 
— An order was made (for what it was worth) in 
the form in In re Short, 2 A.L.T. 114, 7 V.L.R. 
(I.P.M.) 25, that executors have leave to pass 
their accounts before the Master, and for com- 
mission. In re will of Bebry, 4 A.L.R. (C.N.) 
29. (Hood, J.) 

[Queensland.] — Administration— Attorney 
— Poioer of attorney to lead grant — Attestation. — 
A power of attorney intended to lead a grant 
of letters of administration in Queensland was 
attested in New South Wales before a Justice 
of the Peace for that colony, who was not a 
justice or a commissioner for afiidavits for the 
colony of Queensland. On the application for 
letters of administration, a fui-ther affidavit 
was filed by a person in Queensland, who 
deposed that he knew the handwriting of the 
alleged donor of the power, and that the 
signature to the document was in the donor's 
handwriting. Held, that the Registrar had, 
under Rule 35 of the Probate Rules, 1895, a 
power to make the grant. In re Kenny, 9 
Q.L.J. (N.C.) 38. (Griffith, C.J.) 

[New South Wales.] —Citation of next of 
kin. — Where the next of kin are out of the 
jurisdiction of the Court, it is not necessary to 
cite them upon an application for administra- 
tion. In re Johnston, 9 B.C. (N.S.W) 13. 
(Walker, J.) 

[New South Wales.] —Administration — 
Creditor— Application hy— Wills, Probate and 
Administration Act, 1898 (Act No. 13, 1898), s. 
74. — As a general rule a creditor is not an eli- 
gible applicant for administration; but the 
Court has very wide powers, and in a proper 
case will grant administration to a creditor in 
spite of opposition by the Curator. I71 re 
Johnston, 9 B.C. (N.S.W.) 13. (Walker, J.) 

[Victoria.] — Administration — Creditor, 
Application by — Rule to adviinister granted to 
curator — Administration and Probate Act, 1890 
(No. 1060), s. 83.— The provisions of s. 83 of 
Act No. 1060, are not mandatory, and the 
Court has a discretion to grant or refuse, or 
to grant, subject to conditions, an application 
by a creditor that Letters of Administration 
should be granted to him, and that the rule to 
administer granted to the curator should be 
revoked. In re Jacob, 23 V.L.R. 635, 19 
A.L.T. 200, 4 A.L.R. 126. (Hood, J.) 



[VicTORLi.] ^Administration — Inquiry for 
Will — Company — ReguUe Generates, 23rd June, 
1873, rr. 6, 19. — Upon an application for ad- 
ministration by a company, an affidavit by the 
manager, stating : '* I have caused to be made 
careful inquiry and search for a will or other 
testamentary writing, but am unable to find any 
will of the deceased ; and I verily believe 
he did not leave any will," was held to be suffi- 
cient, although it did not state that the manager 
had himself made the inquiries. In re McLean« 
20 A.L.T. 112, 4 A.L.R. 234. (Hodges, J.) 

[New South Wales.] — Administration 
de bonis non — Death oj executor — Title 
to real estate — Probate Act, 1890 (64 Vic, 
No. 25), ss. 15, 19, 32, 34, 39 Amendment 
Act, 1893 (56 Vic. No. 30), ss. 20, 23.— On 
the death of an executor intestate, who had 
partially administered his testator's estate, 
administration with the will annexed of the 
estate not administered was granted to the 
testator's widow. The estate unadministered 
consisted almost entirely of real estate. The 
Court refused under the circumstances on the 
application of the personal representative of 
the executor to set aside the administration 
with the will annexed of the estate not ad- 
ministered, notwithstanding that the real 
estate was vested in the personal repre- 
sentative of the executor. In re Davis, 
19 N.S.W.L.R. (B. & P.) 18, 8 B.C. (N.S.W.) 
48. (A. H. Simpson, J.) 

[New South Wales.] — Bond of Adminis- 
trator — Leave to put bond in suit — Costs. — Upon 
a motion to put an administration bond in 
suit in the name of the Attorney-General, the 
Court, upon being satisfied that a prima facie 
case was made out as to the breach, made the 
order as asked, and ordered security for costs 
to be given to the satisfaction of the Crown. 
The Court has no power to make any order as 
to the costs of such an application. In re 
Taylor, 9 B.C. (N.S.W.) 12. (Stephen and 
G. B. Simpson, JJ.) 

[New South Wales.] —Bond of Administra- 
tor — Dispensing with sureties — Evidence of there 
being no debts. — Where it is intended to apply 
that an administration bond may be dispensed 
with, the applicant must advertise for creditors 
to send in their claims against the estate in 
order that the Court may have evidence before 
it whether or not any debts are owing from the 
estate. In re Gray, 8 B.C. (N.S.W.) 26. (A. H. 
Simpson, J.) 

[Queensland.] —Bond of Administrator— 
Dispensing with sureties — An application to dis- 
pense with sureties to an administration bond, 
when the proposed administrator was only tem- 
porarily resident in Queensland, was refused. 
Re Mortimhr's Goods, 9 Q.L.J. (N.C.) 45. 
(Griffith, CJ.) 

[Queensland.] — Bond of Administrator — 
Trustee company as surety — Practice. — On an 
application for letters of administration with 
exemplification of probate annexed, Griffith, 
C.J., allowed the acceptance of the Union 
Trustee Company as suretj'- in lieu of the two 
sureties required by Rule 50 of the Probate 
Rules, 1895. The Registrar has no power, 
without the order of the Court or a Judge, 10 
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• tinned, 

accept a trustee company as sole surety to an 
administration bond. In re Willbraham's 
Will, 9 Q.L.J. (N.C.) 37. (Griffith, C.J.) 

[VicTOBLL.]— Bond of AdministratoF— ^^4- 

sigmtent of bond— 'i'he Court has a discretion 
as to the assignment of an administration 
bond. It is not enough to show merely that 
there has been some failure by the administra- 
Lor to do what he is bound to do ; there must 
je a substantial failure on his part whereby 
the interests of the beneficiaries are materially 
and injuriously affected. Where an adminis- 
tratrix fully expended a small estate for the 
maintenance and education of an intestate's 
children, under circumstances in which the 
Court would, on application, have sanctioned 
the breaking in upon the corpus for similar 
purposes. Held, that the Court could exercise 
Its discretion by refusing to order an assign- 
ment of the administration bond. In re 
Stbele, 4 A.L.R. 169 (n.) (A'Beckett, Hodges 
and Hood, J J., affirming Madden, C.J.) 

[VicTORu.]— Bond of AdministratOF— As- 
signment -i>i«cTctton to refuse — Administration 
and Frobate Act 1890 (No. 1060) a. IT.—On an 
application under section 17 of The Adminis- 
tration and Probate Act, 1890, to the Court 
to order the assignment of an administration 
bond, the evidence showed that the applicant 
had been ctfered all that he could possibly 
gam in an action upon the bond, ana also a 
reasonable amount of costs, that none of the 
other beneficiaries desired the assignment, and 
thai the assignment was sought lor the pur- 
pose of oppression and heaping up the costs. 
Held (affirming the decision of A'Beckett, J.), 
that the assignment was properly refused. 
In re Kennedy, 24 V.L.R. 185, 20 A.L.T. 
26, 4 A.L.R. 158. (Madden, C.J., Williams 
and Hood, JJ.) 

I [VicTOBu. J —Bond of Administrator— i^reoc/i 

of trust— Liability of executor of administrator- 
Liability of legatee of administrator after distri- 
bution to surety— Statute of Limitationa, 21 Jac. /, 
c. m— Trusts Act 1890 (Ao. 1150) s. 69.— Where 
the executors of an administrator, who had 
committed breaches of trust, have distributed 
his assets amongst his legatees without making 
any provision for contingent liabilities in 
respect of such breaches of trust, and without 
puDlishing proper notices under s. 59 of The 
Trusts Act, 1890, and one of the executors 
has died insolvent, the survivor of them is 
liable at the suit of the surety against whom 
judgment has been recovered to refund to him 
all that he has lost by the default of the 
administrator. A legatee, into whose hands 
portion of the estate has come and still 
remains, is liable to the surety in respect of 
such portion, to the extent only to which 
the surviving executor is unable to discharge 
the debt to the surety. The liability of an 
executor of an administrator to the surety 
does not arise on the breach by the adminis- 
trator of his bond, but at the time when the 
surety is compelled to pay under the bond, 
and the Statute of Limitations accordingly 
runs from the latter date. Smith v. Cabey 
4 A.L.R. 174. (Holroyd, J.) 



[New Zealand.] — Commission — Legacies left 
to executors — The Administration Act, 1879, s. 20. 
— ^By his will, made in the year 1877, a testa- 
tor made the following bequest : *' I bequeath 
to each of my executors, who shall prove my 
will, the legacy of one hundred pounds." Pro- 
bate was granted to the executors, who ac- 
cepted the legacies, in the year 1878, since 
which time they had administered the estate 
as trustees. Held, that the executors were 
not entitled to commission. In re The Will 
OF Georoe Cbummeb, 16 N.Z.L.R. 176. 
(Conolly, J.) 

Sed vide In re Chavannes infra, 

[New Zealand.] — Commission given to 
" Trustees " — Application to " Executors " — 
Equitable tenant for life let into possession — 
Effect on Trustees^ Commission, — Where a will 
contained an express provision for a com- 
mission to the trustees of the will, and the 
same persons were appointed executors as 
were appointed trustees, but the functions cf 
the executors were distinct from those of the 
trustees under the will. Held, that the pro- 
vision for commission did not apply to the 
executors, who must therefore appiy under 
the Administration Act. Where the equitable 
tenant for life had, under an order of the 
Court, been let into possession of lands and 
stock forming part of the trust estate. Held 
that the trustees were not entitled to a com- 
mission on the income derived by the tenant 
for life from such lands and stock, under a 
clause of the will giving them a commission of 
5 per cent, on "all moneys arising out of the 
trust premises." In re Pharazyn (No. 2), 16 
N.Z.L.R. 563. (Prendergast, C.J.,) 

[New Zealand.] —Commission to Executor 

— The Administration Act, 1879, s. 20.— Where 
a testator who died before the passing of The 
Administration Act, 1879, by his will gave his 
executors a legacy for their trouble, commission 
was allowed by the Court, taking into account 
the legacy in ascertaining the amount of the 
commission. In re Chavanneb, 16 N.Z.L.R. 632. 
(Prendergast, C.J.) 

[New South Wales.] ~ Executor according 
to the tenor — A testator by his will bequeathea 
to his father 500 of his shares in a company, 
'* and the residue of these shares .... 
after defraying all expenses incurred on my 
behalf, such settlement of expenses to be made 
by my friend Mr C. V. H., who holds my 

power of attorney to my sister E " 

Held, that C. V. H. was executor of the will 
according to the tenor. In re Rolls, 9 B.C. 
(N.S.W.) 11. (Walker, J.) 

[Victoria.] — Exemplification, Sealing — 

Foreign grant — fower of attorney — Adminisira- 
tion and trobate Act, 1890 (No, 1060), s. 40— A 
power of attorney granted by an executrix, 
who had obtained a grant of probate in p]ng- 
land, authorised the attorney " to apply for 
and obtain from the proper Court .... 
in Australia .... probate of will ol 

, or otherwise to procure himself to be 

constituted either as my attorney or other- 
wise, the legal representative of the said- 

in Australia." Held, that the grantee of such 
power was entitled to have the exemplification 
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tmued. 
of the English probate sealed by this Court. 
In re Hewitt, 23 V.L.B. 499, 19 A.L.T. 178, 
4 A.L.R. 75. (Williams, J.) 

[Victoria.] — Foreign Grant — Sealing ex- 
empUcation, 

See Exemplification, Sealing. 

[New South Wales.] —Juriadiction— Pro- 
late Act, 1890, (54 Vic. No, 25), a. Q— Executor 
becoming trustee — Payment into court, — The Pro- 
bate Court has no jurisdiction to order an 
executor and trustee of an estate to pay money 
into Court where the executor has discharged all 
his duties as executor and holds the estate as 
trustee only. In re Gbeaves, 9 B.C. (N.S.W.) 
15. (A. H. Simpson, J.) 

[New Zealand.] — Jurisdiction— Domicite of 
testator in England — Grant in New Zealand — 
Property in New Zealand — The Adrninistration 
Act, 1879 8, 5^Rule8 606, BQl^Affidavit, Form 
No. 34. — The jurisdiction given to the Supreme 
Court by section 5 of The Administration Act, 
1878, to grant probate of the will or adminis- 
tration of the estate of any deceased person 
leaving estate, whether real or personal, within 
the Colony of New Zealand, is not affected by 
the fact that the deceased was at the date of 
death resident and domiciled in England. 
Though the form of affidavit before the grant- 
ing of probate, No. 34, in the First Schedule 
to the Supreme Court Rules, 1882, indicates 
that an application for probate should be 
made in the judicial district within which the 
deceased was resident or domiciled, that is a 
matter of practice only, and, though the rule 
is practically insisted on, it may be departed 
xrom where convenient. In re Aldis, \G 
N.Z.L.R. 577. (Denniston, Edwards, and Pen- 
nefather, JJ.) 

[New South Wales.]- Revocation of Will — 
Signature crossed through with pen and ink, and 
word ** destroyed " written by testator under 
signature — IVills Act, ss. 20, 21. — A will which 
had been duly executed, was foimd, after the 
testator's death, with his own signature written 
through with pen and ink, and the word 
" destroyed " written in the testator's hand- 
vriting, under Vhe signature and initialled by 
him. The writing of the word "destroyed" 
had not been executed in like manner as is 
required for the execution of a will. Held, 
that the will had not been revoked, and should 
be admitted to probate. In re Gordon 9 
B.C. (N.S.W.) 12. (Walker, J.) 

[Victoria.]— Statutory notice to creditors — 

Advertisement of. — An advertisement under s. 59 
of The Trusts Act, 1890, by executors for 
claims against the estate of their testator, 
published thrice within five days, and in one 
paper only. Held, insufficient. Where only 
tourtecn days from the first, and nine days 
from the last, publication of an executor's 
advertisement had been allowed for sending in 
claims. Held, that the time was too short. 
Smith v. Carey, 4 A.L.R. 174. (Holroyd, J.) 

[Queensland.] — Sureties — Reduction of — 
Ancillary Letters of administration de bonis non 
granted to syndics oj a company — Grantees out of 
the jurisdiction — Cotisent of creditors. 

See In re Glabke's Will, 9 Q.L.J. 
(N.C.)a2. In/ra Syndic 



[Queensland.]— Syndic-^Gmwt to syndics — 
Ancillary letters of aaministration de bonis non — 
Grantees out of jurisdiction — Reduction of sureties. 
— ^A grant of ancillary letters of administra- 
tion, with the will annexed, of the unadminis- 
tered estate of a testator in Queensland, was 
granted to syndics of a company, who had 
obtained, as creditors, a grant de bonis non in 
< Victoria, all the creditors in Queensland con- 
I senting to the application. With their con- 
' sent, the administration bond was reduced, 
and one surety accepted. In re Clarke's 
Will, 9 Q.L.J. (N.C.) 32. (Griffith, C.J.) 

[New South Wales.] —Testamentary Ca- 
pacity — Married Woman — Disposing power by 
will — Administration Ceterorum — Probate Act, 
1890 (64 Vic. No 26), s. 15.— The power of a 
married woman to dispose of real property by 
will is not extended by s. 15 of the Probate Act, 
1890. In re Thomas, 9 B.C. (N.S.W.) 18. 
(Walker, J.) 

[Victoria.]— Testamentary document— fTiM 

— Printed form — Signature not at the end or foot 
thereof— Wills Act, 1890 (No. 1169), «. 7.— A 
testator, who used a printed form, commenced 
his will on the first page of the form, then 
turned over and continued on the inside pages 
to state his wishes, and then went back to 
the first page and signea in the place there 
appointed for that purpose. Held, that the 
will was not signed at the end or foot thereof, 
and therefore could not be admitted to pro- 
bate. In re Woods, 23 V.L.R. 362, 19 A.L.T. 
116, 3 A.L.R. 246. (Hood, J.) 

[Victoria.] —Testator physically incapable 

— Marksman — Copy of proposed will read over to 
testator before execution — Actual will not read 
over— Immaterial variation. — A testator, parti- 
ally blind and physically weak, gave instruc- 
tions to his intended executor for the drawing 
up of his will. The executor embodied these 
instructions in a document, which he read 
over to him, no one else being present at the 
testator's desire. The executor then prepared 
a will which, after execution, was identical 
with the previous document, except for the 
testimonium and attestation clauses and signa- 
tures, and an immaterial alteration as to the 
description of the interest taken by the testa- 
tor's will. The will was formally executed by 
the testator, who signed by his mark, but it 
was not read over to him. Held, that pro- 
bate should be granted. In re Annes' Will, 
4 A.L.R. 244. (Hood, J.) 

PROBATE AND SUCCESSION 
DUTIES, 

Charitable Gift. 

Debts which may be Deducted. 

DOMICIL OF TeSTATOB. 

Probate Duty. 
Settlement. 

New Zealand.] — Charitable gift — Deceased 
Persons^ Estates — Exemption from duty — Bene- 
volent Asylum — Public Institution — Bequest to 
establish Institution — The Charitable Gifts Duties 
Exemption Act, 1883, s. 2. — Per Curiam. — An 
asylum for poor men over sixty-five years of 
age who have lived for a certain period within 
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PROBATE AND SUCCESSION DUTIES - 
Continned. 

the limits of a particular district, no religious 
test being required for admission, and the 
management being in the hands of a com- 
mittee, consisting of the Mayor of a certain 
borough, three members of the Borough 
Council, elected annually by the Council, and 
the Church of England clergyman for the dis- 
trict including the borough, is a "benevolent 
asylum " in uie sense in which that term is 
generally understood in the colony, and within 
the meaning of section 2 of The Charitable 
Gifts Duties Exemption Act, 1883. It is also 
an institution of a " public " character within 
the meaning of that section. Per Edtvardsy 
J. — The words " public institutions " must be 
read as controlling the whole of the definition 
in that section. Per Curiam {Edwards, /., 
dissenting). — ^A bequest, to be exempt under 
that Act, need not be to an existing institu- 
tion, but may be for the establishment of an 
institution not in existence at the date of the 
testator's death. In re Cabter (Deceased), 
16 N.Z.L.R. 431. (Prendergast, C. J., Williams, 
Denniston, Conolly and Edwards, JJ.) 

[Victoria.] — Debts which may be De- 
duoted* — Probate duty — Victorian Debts — Tes- 
tator domiciled and resident abroad — Admini- 
stration and Probate Act, 1890 {No. 1060) «, 97 
(2). — A testator was at the time of his death 
domiciled and resident in New South Wales. 
He had assets in Victoria, and also debts — 
simple contract debts — ^incurred in Victoria 
and payable to persons residing in Victoria. 
Held, that the debts were ** Victorian debts," 
and might be deducted by the personal repre- 
sentatives of the testator from his assets for 
tlie purpose of arriving at the amount upon 
which probate duty was payable. McLaugh- 
lin V. The Queen, 23 V.L.R. 638, 19 A.L.T. 
248, 4 A.L.R. 81. (A'Beckett, J.) 

[Queensland.]— Domioil of iBStAior— Defi- 
nition of " Succession " — Local movables of 
foreign testator not included — Interpretation of 
Acts — Queensland Succession and Probate Duties 
Act, 1S92— Amendment Act of 1896.— HeM, 
that s. 4 of the abovementioned Queensland 
Act of 1892,. defining a ** succession," must be 
read in the sense affixed to the corresponding 
English section (s. 2 of The Succession Duty 
Act of 1853), by the English tribunals ; and 
that it does not include movables situated in 
Queensland, which belonged to a testator 
domiciled in Victoria. Held also, that s. 2 of 
The Amendment Act of 1895 is not retrospec- 
tive in its operation. Harding v. Commis- 
sioner OF Stamps, 1898. A.C. 769. (Privy 
Council.) 

[Victoria.]— Probate Duty— Appeal from 
DeciBion of Master in Equity— Procedure- 
Evidence — Administration arid Probate Act, 1890 
(No* 1060) s. 99. — Upon an appeal to the Supreme 
Court by an executor, under s. 99 Of The Admini- 
stration and Probate Act, 1890, from a decision 
of the Master-in-Equity as to the valuation of 
an estate for probate duty, the appellant ^s 
not limited to the materials that were before 
the Master, but may call additional viva voce 
evidence. In re Crotty, 4 A.L.R. 277. 
(A'Beckett, J.) 



[VicTOBu.] — Probate duty — Yoluntary 
transfer to evade duty — Practice — Par- 
ties — Executors oj transferror necessary par 
ties — Whether transferees are necessary par- 
ties — Administration and Probate Act, 1890 
{No. 10, M. 101, 102, 115. — Where an 
action is brought by the Cro^n alleging 
that certain voluntary transfers of pro- 
perty were made by the transferor, since 
deceased, with intent to evade the payment of 
duty under The Administration and Probate 
Act, 1890, and to recover the amount of the 
duty so evaded, the executors of the trans- 
feror are necessary parties as defendants. 
Whether the transferees are necessary parties, 
Qv^oere. Under the circumstances of the par- 
ticular case, the Court ordered the trans- 
ferees to be added as defendants. R. v. 
Austin, 24 V.L.B. 12, 335, 20 A.L.T. 116, 4 
A.L.R. 146, 210. (Williams, A'Beckett, and 
Hodges, JJ., reversing decision of Madden, 
C.J.) 

[Queensland.] — Settlement, Family, In- 
terest accruing on death under — Liability to pay 
duty where valuable consideration given by donee 
an element of transaction — Succession Duties Act 
of 1892 (66 Vic. No. 13), ss. 4, 19. In 1885 
testator made a will, whereby he gave two cf 
his sons forty- sixtieths of his property and 
made other bequests. In 1890 he entered into 
a partnership with these sons in the whole of 
his then existing property, upon the terms 
that the sons should be immediately entitled 
to shares in the property equal to those speci- 
fied in the Will of 1885, but should be liable 
for a proportionate part of the other legacies 
given by that will. In 1891 testator and his 
two sons entered into a family arrangement, 
whereby certain of the assets of the partner- 
ship of 1890 were settled upon trust for other 
members of the family, and a new partnership 
was created as to the residue of the estate, 
which was to be divided into thirds, of which 
each son was to be entitled at once to one- 
third, the father retaining the other third, 
which at his death was to be divided between 
the two sons. It was part of the arrangement 
that the partnership assets should, on the 
death of the testator, be chargeable with two 
sums of £10,000 and £16,000. Held, on the 
death of the father, that the arrangement of 
1891 did not constitute a contract made hand 
fide for valuable consideration in money or 
money's worth for the payment of money or 
money's worth, after the death of the father, 
within the meaning of s. 19 of The Succession 
Duties Act of 1892 ; and that, therefore, suc- 
cession duty was payable on the share of the 
partnership assets devolving, on the death if 
the father, on his two sons. Fairburn v. 
Commissioner of Stamps, 8 Q.L.J. 139. 
(Griffith, C.J., Chubb and Real, JJ.) 

PROCLAMATION. 

See Crown Lands {Land Appeal 
Court Cases.) 

PROHIBITION. 

See Licensing Acts. 

Appeal not prohibition, remedy by 
See Mining. 

Howell v. Robs, 16 N.Z.L.B. 684. 
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PROHIBITION— Continued, 

Land Board — Minister for Lands 

See Crown Lands — Prokibition. 
Ex parte Bennett, 19 N.S.W.LiR. 
(L.) 139, 14 W.N. (N.8.W.) 196. 

To Land Appeal Court 

See Crown Lands. 

Ex parte Smith, 16 W.N. (N.S.W.) 12. 

Waived' of objection — Accused not 

asked to plead until after evidence 

given — Plea of guilty 

See Justices — Irregulaiity. 

Ex parte Ah Ghvno, 16 W.N. 
(N.S.W.) 122. 

PROHIBITION. 

Alternative Bbmedt. 

Ca. Sa. 

Delay. 

Evidence — Impbopeb Bejection 
See also Shall Debts Court. 

Execution, Ibrequlab. 

Form of Bule Nisi. 

Mining Begistrab. 

Partial Prohibition. 
. Small Debts Goubt 

See also Evidence — Impbopeb Be- 
jection. 

Warden, to. 

[New South Wales.] — AltematiTe Remedy 
— Right of appeal to Quarter Sessions — 57 Vic. 
No. 21 »s. 9, 25. — Qiuere, whether a statutory 
prohibition will lie to restrain proceedings on a 
conviction under 67 Vic. No. 21, in view of s. 
26, which gives the person aggrieved the right 
of appeal to Quarter Sessions. Ex parte 
Creasy, 14 W.N. (N.S.W.) 148. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[New South Wales.] — Ca. Sa.— DiBtrict 
Covirt— Evidence. — On an application for a pro- 
hibition to restrain further proceedings on an 
order directing a ca. sa. to issue, the only evidence 
which can be considered as before the Judge is 
that contained in the affidavits recited in the 
order. Ex parte Jordan, 19 N.S.W.L.B. (L.) 26, 
14 W.N. (N.S.W.) 126. (Darley, C.J., Stephen 
and Cohen, J J.) 

[Victoria.] — Delay — Railways Commissioner 
— Power to garnishee — Railways Act, 1890 (No. 
1136), s. 40- Justices Act, 1890 (No. 1106), s. 117. 
— On 1st April a garnishee order nisi was 
made by the justices of Bendigo attaching 
moneys in the hands of the Railways Com- 
missioner, being wages due to the defendant, 
a railway employee. The garnishee order was 
made absolute on the 7th April, the Railways 
Commissioner not appearing on the hearing. 
On the 26th July, the commissioner obtained 
an order nisi to prohibit the enforcement of 
the garnishee order, on the grounds that as 
the commissioner was constituted a " corpora- 
tion sole " by The Railways Act, 1890, moneys 
in his hands could not be attached, and that, 
as the commissioner's office was in JSdelboume 



and his private residence at St. Kilda, he was 
beyond the jurisdiction of the justices. No 
Taud reason was given for the delay in apply- 
ing for the writ of prohibition. Held, that 
the order nisi for prohibition must be dis- 
charged on account of the applicant's unex- 
plained delay. Mayor, &c., of Bendigo v. 
Craven, Ex parte The Victorian Railways 
Commissioner, 24 V.L.R. 173, 4 A.L.R. 
(C.N.) 56. (Hodges, J.) 

[Victoria. ] — Evidence — Improper rejection — 
The improper rejection of evidence is not a 
ground for prohibition B. on relation of City 
OF FiTZROY V, Casey, 23 V.L.B. 496, 19 A.L.T. 
146, 4 A.L.B. 24. (Holroyd, J.) 

See also infra Small Debts Court. 

[New South Wales.] — Execution, Ivpegular 
— District Court— A prohibition will not lie to 
restrain an irregular execution upon a regular 
judgment of the District Court. Bernstein v. 
Lynch, 16 W.N. (N.S.W.) 129. (Darley, C.J., 
Owen and Walker, JJ.) 

[New South Wales.]— Form of Rttle Nisi— 

Arnendment. — The rule nisi for a writ of prohibi- 
tion should call upon the respondents to shew 
cause '* why a writ of prohibition should not 
issue," and not call upon them to show cause 
"why they should not be prohibited and re- 
strained." The Court refused to amend a rule 
in the latter form. Ex parte McDonald, 15 
W.N. (N.S.W.) 32. (Stephen and Cohen, JJ.) 

[New South Wales.]— Form of Rule Nisi 
— Justices not called upon to show cause. — A 
rule for a prohibition under s. 12 of 14 Vic. No . 
43 should call upon the justices to show cause 
why a prohibition should not issue. Where the 
rule only called upon the prosecutor to show 
cause the Court refused to amend it, and dis- 
charged it with costs. Ex parte Willoughby, 
14 W.N. (N.S.W.) 125. (Darley, C.J., Stephen 
and Cohen, J.J.) 

[New South Wales.] —Mining Registrar, to 
— A prohibition does not lie to a Mining Begis- 
trar, as he is not a court. Ex parte King, 16 
W.N. (N.S.W.) 29. (Stephen and Cohen, JJ.) 

[New South Wales.] —Partial Prohibition 
— Where an inferior tribunal is about to enter 
upon an inquiry as to matters, some of which 
are within its jurisdiction, and some of which are 
without its jurisdiction, the Court will grant a 
prohibition to prevent it entering upon ah in- 
quiry as to the latter. Ex parte Smit^, 16 
W.N. (N.S.W.) 13. (Stephen, A. H. Simpson, 

vJ.) 

[New South Wales.] —Small Debts Court — 
Rates — Otoner of land — Metropolitan Water and 
Sewerage Act (43 Vic. No. 32). — A., who was the 
registered proprietor of land, was sued for 
rates under the Metropolitan Water and 
Sewerage Act in the Small Debts Court, and 
a verdict was given against him. On the 
trial he sought to put in evidence a contract 
of sale to prove that he had sold the land to 
C, and that C. was entitled to the rents and 
profits of the land, and the Magistrate rejected 
the evidence. Held, that the Court could aot 
grant a prohibition to restrain any further 
proceeding upon the verdict so given. The 
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PROHIBITION— Coneinu«<f. ' 

Magistrate may have been wrong in rejecting 
the evidence, and holding that A. was liable 
to pay the rates, but if that was an erroneous 
decision the Court could not interfere by pro- 
hibition. Ex jKtrte Alldritt, 15 W.N. 
(N.S.W.) 43. (Stephen and Cohen, JJ.) 

See also supra — Evidence 

[New South Wales.]— Warden to— Striking 
case out of list — i\o appearance — On the return 
of a summons before a Warden, the applicant , 
did not appear and the Warden ordered the case 
to be strack out of the list. Held, that prohi- 
bition would not lie to him as he had made no 
order. Ex parte King, 15 W.N. (N.S.W.) 29. 
(Stephen and Cohen, J J.) 

PROMISSORY NOTE. 

See Instbuments Act — Prommory 
Note, 

PROOF OF DEBT. 

See Bankbuptgy. 

Company f unreyistered — Windiiiy-up 
— Debt incurred by directors in excess 
of limit prescribed by rules of buildiny 
society 

See Company — Buildiny Society, 

Re BUNDABBBO PERMANENT BuiLDING 

AND Investment Society, 8 Q.L.J. 87 

PROPERTY. 

Wilful destruction of by caretaker 
See Criminal Law — Property, 

Eyres v. Bourke (No. 2), 23 V.L.R. • 
320, 19 A.L.T. 92, 3 A.L.R. (C.N.) 
82. (Hood, J.) 

PROSTITUTION. 

See Licensing Acts. 
See also Trespass. 

PUBLIC INSTITUTIONS. 

Bequest to — Succession duty on 
See Probate and Succession 
Duties — Charitable Gift, , 

PUBLIC OFFICER. 

Costs ayainst \ 

See Costs. 

Gattenby V, Slattert, 16 N.Z.L.B 
461. I 

Costs ayainst 

See Costs — Caveat y Removal of 



PUBLIC RESERVE. 

New Zealand.] — Racecourse — The Christ i 
church Racecourse Reserve Act, 1878 — Board , 
of Trustees — Public Racecourse — Rules and ' 
Regulations — Bookmakers — A ssault — Tlie Public 
Reserves Act, 1881, Amendment Act, 1885, ss. I 
7, 8. — The Christchurch Racecourse, being a 
public reserve, neither the trustees nor a 
jockey club which holds races on the reseire 



can exclude any person who is willing to pay 
the prescribed entrance-fees, and conform to 
the rules and regulations made by the trustees. 
A resolution passed by the trustees at noon of 
the day of the races to the effect that the 
secretary to the Jockey Club be instructed to 
order the bookmakers who had come on the 
grand-stand to leave the same forthwith, and 
failing their compliance, to instruct the police 
to eject them, gave no right to eject such 
bookmakers. Pbopfitt v. Parker, 16 
N.Z.L.R. 139. (Denniston, J.) 

PUBLIC SERVICE. 

See Civil Servicb. 

PUBLIC TRUSTEE. 

Fencing — Native reserve 
See Fencing. 

[New Zealand.] — Public Trustee — Powers 
and duties— Payments out of Public Trust Office 
Account — Action directed to be brought by Public 
Trustee by special Act — Costs — Liability of Public 
Trust Office moneys and property — Personal lia- 
bility of Public Trustee— The Public Trust Office 
Consolidation Act, 1894, ss. 27, 29, 33, 38, 5&—The 
Public Trust Office Consolidation Act Amendment 
Act, 1895, s. i—TJu: Public Revenues Act, 1891, 
s. 7S—The Horowhenua Block Act, 1886, s. 10.— 
Although by section 33 of The Public Trust 
Office Consolidation Act, 1894, moneys in or 
payable into the Public Trustee's account are 
to be deemed to be property of Her Majesty 
for the purposes of that Act, and by section 
73 of The Public Revenues Act, 1891, moneys 
payable U) the Public Trust Office are declared 
to be public moneys within the meaning of 
that Act, the Public Trustee has power to 
pay directly out of his account all proper 
claims under the Public Trust Office Act, 
without complying with the provisions cf 
Part V. of the Public Revenues Act. But 
where the Public Trustee was by a special 
Act (The Horowhenua Block Act, 1896, sec- 
tion 10) directed and empowered to institute 
an action on behalf of the original registered 
owners of certain lands for the purpose ( f 
testing the validity of a certain alienation, 
and the special Act contained no reference to 
the Public Trust Office Act, and no provision 
as to costs. Held, that the Public Trustee 
could not pay out of the Public Trust Office 
Account costs which had been awarded against 
him in the action instituted by him under the 
special Act. Held, further, that the office 
furniture and other chattels of the Public 
Trust Office could not be seized in execution 
under a judgment for such costs. Held, also, 
that the person for the time being holding the 
office of Public Trustee was not personally 
liable for such costs. The Public Trustke v. 
BxjLLBR, 16 N.Z.L.R. 513. (Denniston, J.) 

PUBLIC WORKS. 

Besumption of land 
See Local Government — Street, 

[New Zealand.] — Railways— Puft/tc Work — 
Compensation Court — Jurisdiction — The Public 
Works Act, 1894, ss, 34, 187.— A claim by a 
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PUBLIC WORKS—CoBtmw«d.— 

landowner for the value of grass on his land de- 
stroyed by a fire caused by sparks from a loco- 
motive-engine running on- a public railway is not 
such a claim as is contemplated by s. 34 of The 
Public Works Act, 1894. Therefore the Com- 
pensation Court has no jurisdiction to entertain 
such a claim. White v. Th* Minister for 
Railways, 16 N.Z.L.R. 71. (Denniston, J.) 

[New South Waleh.j —Resumption of land 
— Claim by Possession — Payment of resumption 
money into Court — Statute of TAmitations (3 & 4 
Will. IV.)y c. 27 — Lands for Public Purposett 
Acquisition Act, s. 12 — Public H orks Act, 1888, 
ss. 23, 69, 70, 71. — L, who was in possession of 
land at the date of its resumption by the Crown, 
had not obtained a title by possession for 20 
years. S, the owner by documentary title, sent 
in a claim to the Minister under s. 12 of the 
Lands for Public Purposes Acquisition Act be- 
fore the period of 20 years had expired. The 
compensation money was paid into Court, as a 
title to the land was not made out, and S peti- 
tioned for payment out after the period of 20 
years had elapsed. Held, that the claim by S 
prevented L's title by possession from maturing. 
A claim under s. 12 of the Lands for Public 
Purposes Acquisition Act is analogous *to the 
first step in a suit to recover land. In re Loder 
AND THE Minister for Public Works, Ex parte 
Singleton, 19 N.S.W.L.R. (E) 41, 14 W.N. 
(N.S.W.) 153. (A. H. Simpson. J.) 

[New South Wales.] - Resumption of land 
— Payment out of compensation moneys — Costs 
payable by the constructing authority — Public 
Works Act of 1888, s. 72. — Where compensation 
moneys for resumed land are paid into Court 
by the constructing authority in consequence 
of the persons beneficially entitled thereto 
being under age, the constructing authority is 
liable to pay the costs of the separate applica- 
tions for payment out made by each benefici- 
ary as he comes of age, although the com- 
pensation moneys have subsequently to the 
payment in been carried to separate accounts 
in the same matter in the name of each bene- 
ficiary. Carrying the money to the separate 
accounts is not payment to the person entitled 
within the meaning of s. 72 of the Public 
Works Act. In re Moore, 19 N.S.W.L.R. 
(E.) 51, 14 W.N. (N.S.W.) 149. (A. H. Simp- 
son, J.) 

PURCHASE MONEY. 

Of property bought from trustee — 
Payment of 

See Trust and Trustee — Sale hy 

2 rustee, 

PURCHASER. 

With notice 
bee Vendor and Purchaser. 

** PURVEYOR." 

Of milk 

See Health — Milkf I urveyor of. 
White v. Harmer, 20 A.L.T. 141, 4 
A.L.R. 277. 



QUARTZ CLAIM. 

Vesting order of 
See Mining. 

QUASHING ORDER. 

See Justices. 

Conviction, motion to nwish ivhUe 
appeal pending 

See Practice — Quashing Order, 

i^osts of — CosU not ashed in order 
nisi — Bespondent consenting to making 
absolute of order nisi 

See Costs — Quashing order, 

Brennan v. Williams, Ex parte 
Williams, 9 Q.L.J. 90. 

QUEENSLAND TRUSTEES. 

Passing accounts by 

See Probate and Administration — 
Accounts, 

QUESTION OF FACT. 

Appeal on 
See Practice. 

QUIET ENJOYMENT. 

See Landlord and Tenant. 

RABBITS. 

Proof that disti'ict rabbit infested 
See Crows Lands — Land Appeal 
Court Cases, 

RABBIT ACT. 

[New South Wales.] — Appeal from Land 
Appeal Court— Rabbtt Act of 1890 (54 Vic. No. 
29), 8. 5— Crown Lands Act of 1889 (5S Vic, No. 
21), 8. 8, sub-s. 6. — Held (reversing the decision 
of the Full Court), that the Land Appeal Court, 
sittinf< under the Babbit Act of 1890, has power 
at the request of a party to state a case for the 
opinion of the Supreme Court. Hill, Clark & 
Co. V. Daloety & Co., 19 N.S.W.L.R. (L.) 98, 14 
W.N. (N.S.W.) 176. (Privy Council.) 

[New South Wales.] — PFOClamation of in- 
fested district, proof of— Notice of intention- 
Evidence — Omnia prcRsumuntur. etc. — Rabbit Act 
1890 (54 Vic. No. 29), s. 12.— On a claim before 
the Land Board for half the cost of a rabbit- 
proof fence the claimant proved the proclama- 
tion declaring the district to be rabbit-infested 
under s. 12 of The Rabbit Act, 1890. Held, 
that the Board must assume the proclamation 
to have been properly made, and that the 
claimant need not prove the publication of the 
notices of intention to make such proclama- 
tion referred to in s. 12. Rabbit Act, 1890 
(54 Vic, No. 29), s. 43 — Service of notices — 
Section 43 of The Rabbit Act, 1890, is direc- 
tory merely, and notices may be served by 
other methods than those there enumerated. 
McGregor v. Australian Mortgage, Land 
AND Finance Co., 15 W.N. (N.S.W.) 128. 
(Darley, C.J., Owen and Walker, JJ.) 
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RACECOURSE. 

Puhlie reserve — Proof of trustees to 
exclude bookmakers 
See Public Reserve. 

Proffitt v. Pabker, 16 N.Z.L.B. 139. 

B(ttabiliti/ of 

See Local Govebnment. — Rates, 

RAILWAYS. 

Damaijehy Ji}e from engine — (^wtpen- 
sation ( 'ourt — Jurisdiction — PMic 
work 

See Public Works. 

White v. The Minister for Bail- 
WAYB, 16 N.Z.L.R. 71. 

Ijand of railway leaded to tenant — 
Ka'emption from lluildiiig By-laws, 

See Local 3overnment — Crown 

Property, 

Rates — liailway reserve — Occupation 
by railway employe 

See Local GovERNifENT — Bates, 

Sale of by private persons — Search 
warrant to search alleged remlor^s 
premises 

See JusTioBS — Jurisdiction of 
Bridoeman v. Macalistee, 8 Q.L.J. 
151. 

[Victoria.] — By-law — Regulating conduct of 
cabmen and the admission of the public to rail- 
way station — Licensing cabmen — Fixing license 
charges — Railways Act, 1890 (No. 1135), «. 105. 
— ^The commissioner made the following by- 
law under the power conferred upon him by 
section 105 of the above Act : " No person 
shall, either with or without any vehicle of 
any description, unless licensed by the com- 
missioner in that behalf, come or be upon any 
railway stations, land, pier, or premises vested 
in the commissioner for the purpose of plying 
for hire, or touting, or soliciting custom or 
hire, or for the purpose of removing passengers 
or their luggage for reward, or for the pur- 
pose of touting or soliciting custom for any 
licensed house, coflfee palace, boarding-house, 
lodging-house, or house of accommodation for 
travellers, or for the purpose of removing 
passengers or their luggage who are or are 
about to become customers, guests, or lodgers 
of any licensed person, proprietor of any 
coffee palace, boarding-house keeper, lodging- 
house keeper, or keeper of any house of ac- 
commodation for travellers, unless by per- 
mission of the station master or pier master 
in charge of such station, land, pier, yard or 
premises ; and any person evading, or attempt- 
ing to evade, or being guilty of a breach of 
this by-law, or refusing or neglecting to quit 
the premises of the commissioner when thereto 
required by an employee of the commissioner, 
shall be liable to a penalty not exceeding ten 
pounds." The defendant was charged under 
this by-law with being on railway station pr 3 
mises for the purpose of removing passengers 
or their luggage for reward, not having £sen 



duly licensed in that behalf by the com- 
missioner, and not having been permitted by 
the station master in charge of that station, 
and was fined. Held, that the by-law was 
intra vires. Bobsum v Hardie, 23 V.L.R. 
479, 19 A.L.T. 183, 4 A.L.R. (C.N.) 9. 
(A'Beckett, J.) 

[Victoria.] —Death caused by railway train 

— iiotice— Action by personal representative — 
Time for bringing action — Railways Act, 1890 
(No. 1135), s, 119— Wrongs Act, 1890 {No. 1160), 
s, 16. — An action by the personal representative 
of a deceased man against the Victorian Rail- 
ways Commissioner for damages for the death 
of the deceased, alleged to have been caused 
by being run over, at a level crossing, by a 
railway train negligently driven by defendant's 
servants, is within section 119 of The Rail- 
ways Act, 1890. Therefore the action must be 
begun within six months of the death of the 
deceased, and notice of action, as provided by 
that section, must be given. Semhle^ where 
an action has been brought against the com- 
missioner by a man injured by the negligence 
of the commissioner, and the man subsequently 
dies from those injuries, another action may 
be brought by the personal representatives of 
the man for the death consequent on those 
injuries. Pola v. The Victorian Railways 
Commissioner, 24 V.L.R. 180, 20 A.L.T. 88, 
4 A.L.R. 217. (Madden, C.J., Williams and 
Hodges, JJ.) 

BATES. 

See Landlord and Tenant — Bates, 
Charges and Assessments, Covenant 
to Pay, 
See Local Government — Bates. 

Action for recovery 

See Costs — Local Government 
Bates, 

Country Court, appeal to — Special 
cases 

See District Courts and County 

Courts — Bates, 

Exemption from 
See Local Government — Bates, 

Failure of agreement to pay rates, 
effect of 
See Land Transfer — Fraud. 

Irrigation and Water Supply Trust — 
Becovery by 

See District Courts and County 

Courts — Jurisdiction, 

Liability of devisee for 
See Will — Construction. 

REAL PROPERTY ACTS. 
See Land Transfer. 

RE-APPRAISEMENT OF RENT. 
See Crown Lands — Bent. 
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RECEIVER. 

See Practice — Receiver, 

RECOVERY OF LAND. 

See Practice — Special Indorsement 

REDUCTION OF CAPITAL. 

See Company. 

RECTIFICATION. 

Of deed of trust 

See Trust and Trustee. 
Of reffister 

Sec Company. 

REFERENCE. 

Forfeiture, question of 
See Crown Lands. 

By Mijiister 

See Crown Lands. 

See Crown Lands {Land Appeal 

Court Cases,) 

REFRESHER. 

See Costs — Counsel, 

REGISTER. 

Share reijister, rectification of 
See Company. 

REGISTRAR. 

Duty to register document — Power to 
consider matter other than tonn of 
document — Discretion to refuse regis- 
tration 

See Land Transfer — Mortgage, 
R. V, Registrar-General, Ex parte 
Roxburgh, 8 Q.L.J. (N.C.) 111. 

REGISTRATION. 

Of conveyance of equity of redemption 
See Mortgage. 

REGULATIONS. 

Tltra vires 

See Crown Lands — Conditional 
Purchase, 

RE-HEARING. 

Application for in Magistrate's Court 
See Small. Debts Recovery. 

RELEASE. 

From passing accounts 

See Probate and Administration — 
Accounts, 

REMEDY. 

Exclusive remedy by statute 
See Dogs. 



REMOVAL. 

Of action into Supreme C turt 
See Practice — Mittimus. 

Of case into Court of Appeal — Costs 
See Costs. 

RENT. 

See Crown Lands. 

Vnder mining license 

See Mining — Special Claim. 
On pastoral lease 
See Crown Lands. 

" RENT, INCOME AND PROFITS." 
See Interpretation of Deed. 

REPAIRS. 

Covenant to make 

See Landlord and Tenant. 

Liability of devisee for 
See Will — Construction . 

REPEAL. 

Of statute — By implication 
See Statute Law, 

RESCISSION. 

Of contract 
See Contract. 

Of order 
See Local Government — Ouster, 
See Practice — Rescission of Order, 

RESERVATION. 

Reserve. 
See Crown Lands [Land Appeal 
Court Cases), 

RESERVE. 

Revocation of 

See Crown Lands. 

RES GEST^. 

Evidence 

See Criminal Law. 

RESIDENCE. 

See Crown Lands (Land Appeal 
Court Cases,) 

RESIDENCE AREA. 

See Mining — Residence Area, 

RESIDUARY BEQUEST. 

Inclusion of moneys arising under life 
assurance policy — Direction to pay 
debts 

See Insurance— Li/*? Assurance. 

RUDDENKLAU V. RuDDENKLAU, 16 

N.Z.L.R. 404. 



I 
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RES JUDICATA. ! 

See Cbown Lands — Conditional i 
Purchase » i 

Bankruptcy petition — Decimon of I 
lletjistrar 

See Bankruptcy. 

Two prosecutions for same offeiice 
See Factobies and Shops. 

RESOLUTION. , 

Bij companji to reduce its capital — 
Invalid resnhUlfm 

See Company — Reduction of ( 'apital 

Of creditors in hankruptci/ — Impeach- 

iny rc^solution 

See Bankruptcy — ( \)mmittee of , 
Inspection. I 

For liquidation of estate of debtor — 
Discharge of resolution — " Sufficient I 
cause'' — Insolvency Act of 1874, s. \ 
203 : 

See Bankruptcy — Liquidation by ' 

Arranyement, 

Re BuRftON, 8 Q.L.J. (N.C.) 84. 

RESTRAINT OF TRADE. 

See Contract. 

Covenant in 

See Mortgage — Brewer's Covenant 

RESULTING TRUST. 

' See Trust and Trustee — Advance- 
ment, 

RESUMPTION. 

Of land. 

See Public Works. 

RETURNING OFFICER. 

Khction of I ice mi ny committee — K.r- 
pensea of 

See Licensing Acts — Election. 



REVENUE. 

See Customs. 

See Probate and 

Duties. 

See Stamp Duties. 



Succession 



REVERSION. 

Covenant runniny witJi 

See Landlord and Ti^nant. 

REVOCATION OF WILL. 

See Probate ai^d Administration^ 
Revocation of WilL 

RIGHT ACCRUED. 

See Statute Law. 



RIGHT. 

Of action — For dismissal from Civil 
Service on abolition of office 

See Civil Service. 

To beyin 
^c« Practice — Uiyht to hey in. 

To depasture 

See Crown Lands. 

ROAD. 

[New Zealand.] —Highway, dedication of — 

Want of knowledge hy Oirner an to location of 
road through hi ft land — Estoppel — Presumption 
of tcaiver, —The plaintiff owned a section of 
land in a tx)wnship the different sections of 
which were not located at the time plaintiff 
purchased the property. For several years a 
track running through the section had been 
used by the public as a highway. The ti-ack 
wjis subsequently formed into a road by the 
defendants, but it was not dedicated to the 
public. The plaintiff was aware of the ex- 
istence of the road, but thought it ran outside 
his land, and he remained in ignorance of the 
wrongful taking until the year 1897, when a 
sui'vey fixing the goldfields line was nuule, 
which disclosed the fact that the road ran 
through his property. Held, that plaintiff 
was estopped from asserting his right to the 
land on which the road was made. Daldy v. 
The County Council op Cobomandel, 16 
N.Z.L.R. 188. (Conolly, J.) 

[New Zealand.] —ReseFYatioii in Crown 
^rant — Powers in whom vested — Delegation or 
transfer of power Superintendent Commissioner of 
Crown Lands — The Crown Grants Act, 1886 — TAc 
Crown Lands Act^ 1862, s. 7 (g) and (j) — Infor- 
mality in taking - The Public Works Act, 1894, 
s. 100, sub-s. 5. — A right reserved in a Crown 
grant to resume part of the land granted for 
the purposes of a road, can be exercised only 
under the direct authority of the Governor, as 
representing the Crown, or under the authority 
of some person or body to whom there ha.s 
been some general statutory transfer or dele- 
gation of the Governor's powers. A vestinj; 
of all roads or reserves for roads in the super- 
intendent of a province (by regulations made 
under a statute) is not a transfer to the 
superintendent of such powers of resuming 
land for road purposes. Nor are such powers 
transferred to a Commissioner of Crown Lands 
by section 7 ©f The Crown Lands Act, 1862, 
.subsection (g) of which empowered him 1o 
enter on any Crown lands to take possession 
thereof in the name of the CrowTi, and sub- 
section (j) of which empowered him to enforce 
contracts respecting sales, leases, licenses, or 
other dispositions of Grown lands. Subsection 
5 of section 100 of The Public Works Act of 
1894 (which includes in the definition of 
" road," lands over which a road, notwith- 
standing any legal or technical informality 
in the taking thereof, has been taken under 
the authority of the Government of any former 
province) has not the effect of making a road 
of land which a Provincial Government h.is 
purported to take as a road under an usurped 
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BO AD— Continued. 

and absolutely non-existing authority. The 
Inhabitants of the Wairau Road District 
V, Baby, 16 N.Z.L.R. 13. (Court of Appeal, Con- 
nolly, J.f diss.) 

ROADWAY. 

Contract for repair of pvhlic 
See Contract. 

ROMILLY'S ACT. 

See Trust and Trustee. 

SALE. 

By bankrupt with intent to defeat or 
delay creditors 
See Bankruptcy. 

Costs of motion to set aside, as fraudu- 
lent 

See Bankruptcy. 

In lieu of foreclosure 

See Mortgage — Foreclosure. 

By mortgaijee 
See Mortgage- Power of Sale, 

Power of beneficiaries to require 
See Partition. 

SALE OP GOODS CODE. 
See Contract. 

SALE OF LAND. 

See Principal and Agent — War- 
ranty of Amhority, 

SANCTION. 

Of court to mortyage of t^'ust estate 
See Trust and Trustee. 

Of court to reconstruction of company 
Xotice of application to court for 
sanction 

See Company — Reconstruction, 
In re Queensland Deposit Bane and 
BniLDiNQ Society, 8 Q.L.J. (N.C.) 91. 

SAVINGS BANK. 

Gift of ifioney in — Donatio mortis 
causa 

See Donatio mortis causa. 

In re Gannon, Ea: parte Davies, 9 
Q.L.J. 52. 

SCALE OF COSTS. 

See Costs. 

SCHEME OF ARRANGEMENT. 
See Company. 

SEAL. 

Of company — Failure to affix to con- 
tract 

See Contract. 



SEAMAN. 

See Shipping — Seamen. 

See Shipping — Wages of Seanien, 

SEARCH WARRANT. 

Reasonable grounds for suspicion — 
Trespass 
See Justices — Jurisdiction of. 

SECOND MORTGAGE. 
/S'^^ Mortgage. 

SECURITY. 

Costs, for 
See Bankruptcy — Stay of Proceed- 
ings, 

See Costs. 
See Practice — Security for Costs. 

Time when application for^ should 
be made — District Courts Act of 1891 f 
s. 180. 
See District Courts and County^ 
Courts — Actions remitted to, 

Thomas v. Dunwoodie, 8 Q.L.J. 
(N.C.) 82. 

SEPARATE ESTATE. 

See Husband and Wife — Married 
Woman, 

Wife's separate estate does not free 
husband from liability for her costs in 
divorce 
See Divorce — Costs, 

SEPARATION. 

Peed of 
See Deserted Wives and Chil- 
dren. 

See Husband and Wife — Separa- 
tion Deed. 

SEQUESTRATION. 
See Bankruptcy. 

SERIES. 

Of conditional purchases 
See Crown Lands (Land Appeal 
Court Cases.) 

SERVANT'S REGISTRY. 

See Factories and Shops. 

SERVICE. 

See Practice — Service, 

Under articles of clerkship 
See Articled Clerk. 

Of summons under Mining Act — Sub' 
stituted service 

See Mining — Warden's Court, 
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SET-OFF. 

Deposit of trust funds in bAnk by com- 
pany — Bank's right of set-off on 
liquidation of company 
See Banking — Banker and Cus- 
tomer. 

See Small Debts Bboovbby — Set- 
- off. 

[Queensland.]— Mutual credits and debits 

— Credits and debits in different capacities, — 
Testator gave his estate, which by his will was to 
be personality, to trustees upon trust to pay 
the income thereof to his wife for her life, 
and after her death to divide it in equal 
shares between his four sons. His widow 
4>(MTowed from the trustees the sum of £2,500 
upon the security of land (her own property), 
and she also purchased the fourth share or 
interest of one of the residuary legatees. She 
subsequently mortgaged this shard, and also 
her own ^ife interest under the will, to a bank, 
and caused due notice of the mortgage to be 
given to the trustees. She having died, and it 
having been ascertained that the security given 
by her for the loan by the trustees- was in- 
sufficient to meet the debt, the trustees claimed 
?, right to deduct from, or set off against the 
fourth share of the testator's residuary estate 
which she had obtained by purchase, so much 
of their loan as was not covered by their 
.security. Held, that the trustees had no such 
right of deduction or set off. In re Wick- 
ham's Will (Grant v. Union Tbustbe Com- 
pany OF Australia, Ltd.), 9 Q.L.J. (N.C.) 
51. (Griffith, C.J., and Chubb, J.) 

SETTLED ESTATE. 

[New South Wales.] — Opposition of ma- 
jority of beneficiaries to petition under the 

Kci— Settled Estates Act, ss. 19, 23, 24.— The 
Court is bound to respect the wishes of the 
beneficiaries interested in a settled eBtaite, and if 
a vast majority of them oppose the exercise by 
the Court of its powers under the Settled Estates 
Act the Court is bound to refuse to exercise 
them. In re Wilson's Settled Estate, 15 W.N. 
(N.S.W.) 60, 19 N.S.W.L.B. (Eq.) 140. (Simp- 
son, C.J. in Eq.) 



SETTLEMENT. 

Stamp duty on 
See Stamp Duties- 



■Settlement, 



SETTLEMENT LEASE. 

See Crown Lands. 

See Crown Lands (Land Appeal 
Court Cases ») 

SEWERAGE. 

Connection 

See Landlord and Tenant — Rates , 
Charges and AssessmentSy Covenant 

, to Pay, 



SHAREHOLDER. 

In buildin{f society — Insolvency — Proof 
of debt for loan hy society to share- 
holder 

See Bankruptcy — Proof of Debt. 

Re Fobbyth k Co., 8 Q.L.J. (N.C.) 

10^. 

Investing and permanent 
See Company. 



SHARES. 

See Company. 
Purchase hy company of its own shares 
— Call — Liahillty of vendors to com- 
pany 

See Company — Calh* 

In re The European Gold Miming 
Co., Ltd., 16 N.Z.L.B. 23a. 

SHERIFF. 

Sale by^ of equity of redemption — 
Effect of conveyance of Sheriff before 
registration 
See Mortgage — Power of Sale. 

SHIPPING. 

[Victoria.]— Court ©f Marine Inquiry— 
Steamships — Collision — Marine Board — < 'harge 
— Constitution of Court of Marine Inquiry — 
Skilled members — Charge of misconduct against 
a certificated master of steamship and against 
a pilot — Irregularity — Consent — Marine Act 
1890 (No. 1166) M. 181, 183 (2), 184, 185— Cowrt 
of Marine Inquiry Rules, 1890, rr, 9, 10, 11. — 
(Per Madden, C.J.) : — ^Where two steamships, 
one under the charj^e of a certificated master, 
and the other under a pilot, come into col- 
lision, the Marine Board cannot formulate a 
charge against these officers directing the 
Court of Marine Inquiry to investigate a 
charge of misconduct against suck officers at 
one and the same time. The Court of Marine 
Inquiry must be constituted in the manner 
provided by The Marine Act, 1890, and the 
Rules, and a person charged cannot consent 
to its being constituted in any other manner. 
A charge against a certificated master of a 
steamship must be heard by a Police Magis- 
trate and nautical members, and in such case 
the skilled members must be certificated 
masters of steamships. (Per Full Court, affirm- 
ing Madden, C.J.): The charge by the 
Marine Board may be a general charge of mis- 
conduct against a master, but the finding that 
he has been guilty of ** gross misoonduct," as 
distinguished from a *' gross act of miscon- 
duct," does not empower the Court of Marine 
Inquiry to order his certificate to be cancelled 
or suspended. (Per Full Court) : In order 1o 
justify the suspension the Court must find 
that the master was guilty of a specified gross 
act of misconduct. In re Forbes, 24 V.L.R. 
124, 19 A.L.T. 254, 20 A.L.T. 140, 4 A.L.R. 
148. (On appeal, Williams, Holroyd and llood, 
JJ.) 



261 



SHIPPINO— SMALL DEBTS BECOVERY. 



262 



SHIPPING— Continued. 

[New South Walbs.] — SeB,men— Wilful dis- 
obedience — Port of registry— Jurisdiction— Sea- 
merCs Laws Consolidation Act (27 Vic, No. 13), «. 
72 (4)— Merchant Shipping Act, 1894, a. 225.— 
A seaman signed articles at Hamburg to serve 
for three years on a ship which was then 
registered at Liverpool. The port of registry 
having been changed to Sydney, the seaman, 
at Sydney, refused to obey a lawful command. 
Held, that he was properly prosecuted and 
convicted under s. 72 (4) of the Seamen's 
Laws Consolidation Act (27 Vic. No. 13). Ex 
jxirte Ellis, 15 W.N. (N.S.W.) 123. (G. B. 
Simpson and Cohen, JJ.) 

[New South Wales.]— Seamen— Agreement 
with crew — Nature of voyage — Merchant Ship- 
ping Act, 1894, s. 114. — An agreement by a seaman 
to serve for a voyage "^from Hamburg, vid 
■etc.,. to Singapore, and (or) any ports or 
places within the limits of 75 degrees north 
and 65 degrees south latitude, the maximum 
time to be three years," sufficiently complies 
with the provisions of The Merchant Shipping 
Act, 1894, s. 114, and includes the Australian 
intercolonial coasting trade. Ex parte Ellis, 
15 W.N. (N.S.W.) 123. (G. B. Simpson and 
Cohen, JJ.) 

[VicTOBiA.] —Seaman— Sunday, Work on — 

Lawful command — Wilful disobedience — Vessel in 
Port — Mens Rea — Merchant Shipping Act, 1894 
(57 and 58 Vic, c, 60), «. 225 (1) (6)— 29 Car. IL 
c. 7. — A fireman on board a steamer is not a 
• " tradesman, artificer, workman, labourer, or 
other "person whatsoever," within the meaning 
of 29 Cor. II., c. 7, and therefore an order by 
the captain to his firemen to get up steam on 
Sunday while the vessel is in port is a lawful 
command. The maxim of mens rea applies 
only where an honest and reasonable belief is 
entertained by the accused of the existence of 
facts which, if true, would make the act 
charged against him innocent ; but it has no 
application where the accused acts under the 
honest belief that he is justified in so doing 
as a matter of law. Marshall v. Foster, 24 
V.L.R. 155, 19 A.L.T. 198, 4 A.L.R. 101. 
(Hood, J.) 

Victorl^.] —Wages of seaman— JRecorcry of 
wages — Merchant Shipping Act, 1894, s. 164. — 
Under the Merchant Shipping Act of 1894 a 
seaman can elect whether he will sue the cap- 
tain or the owner of the ship for wages, but if 
he elects to sue either and is unsuccessful, he 
cannot then sue the other. Leith v. Queens- 
CLIFF Steamboat Co., Ltd., 4 A.L.R. (C.N.) 69. 
(Hood, J.) 

[Victoria.] —Repairs— Contract — Autlwrity 
of Captain — Extras. — A contract for the repair 
of a ship was signed by the plaintiffs and by 
the captain, the price being £5,995, but a 
great variety of repairs were done by the 
defendants, which were not provided for by 
the contract, the price of the additional repairs 
being £9,566. When the contract was signed 
the captain did not purport to act under any 
implied authority as master, but acted under 
the express authority -of the defendants, con- 
veyed by cable message, and the plaintiffs 
were awAre of this and acquiesced in it. The 



additional repairs were effected upon the in- 
structions of the captain, in pursuance of a 
supposed authority under the contract, and 
not under his inherent authority as master, 
but the defendants were wholly unaware cf 
these extras until after the commencement of 
the action. Prior to the action to recover the 
price under the contract, and for additional 
repairs, the defendants sold the ship. Held, 
that the master's authority was limited to the 
contract price (which had been paid into 
Court), that the defendants ha4 not by the 
sale of the ship, when unaware of the extra 
repairs, accepted them and ratified the master's 
acts with respect thereto, and that therefore 
the plaintiffs must fail as to the price for the 
additional repairs. Forman & Co., Proprie- 
tary, Ltd., v. The Ship " Liddesdalb," 4 
A.L.R. (C.N.) 39. (Madden, C.J.) 

SHOPS. 

See Factosies and Shops. 

SLANDER. 

Action for — Pleading — Particulars 
See Practice — Pleading. 

Ellison v, Tararoa, 16 N.Z.L.B. 63 

SMALL DEBTS COURT. 

See Small Debts Recovery. 

SMALL DEBTS RECOVERY. 

Appeal. 

Attachment of Debts. 

Garnishee. 

See supra Attachment of Debts. 
Interpleader. 
Jurisdiction. 
Objections, Technical. 
Promissory Note. 
Rehearing. 
Set Off. 

[New Zealand.]— Appeal— ikTasfwtmte'* Cdurt 
—Appeal on facts— Amount of ** claim "—Judg- 
ment for less than £50 — Notice of appeal on law 
—Grounds insufficiently stated — Amendment — 
Waiver— The Magistrates' Courts Act, 1893^ s. 
159, 8.— S. 159, subs. 1, of The Magistrates' 
Courts Act, 1893, gives an appeal to the 
Supreme Court on any matter of fact where 
the amount of the claim exceeds £50. S. 8 
interprets "claim" as including "debt, 
demand, claim, or damage." Held, that there 
could be no appeal on the facts by the 
defendant in an action in which the plaintiffs 
cla'med £91 damages, but were awarded £25 
only. The defendant's notice of appeal gave 
as the grounds of his appeal that the deter- 
mination appealed from was erroneous in 
point of law and in point of fact — 
first, in the refusal to nonsuit the 
plaintiffs at the close of their case, and, 
secondly, in finding for the plaintiffs on all 
the evidence. Held, that this was not 
a sufficient notice of the points of law appealed 
upon. Scmble : There is no power to amend 
such an insufficient notice of appeal. The 
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SMALL DEBTS BECOVEBT^Continued. 

plaintiffs' solicitors having, at the time of 
settling the case on appeal, written to the 
defendant's ' solicitor expressly reserving the 
right to object in the Supreme Court to the 
sufficiency of the notice of appeal. Held, that 
there had been no waiver of the objection by 
agreeing upon the case. Mabtin v. Tattle 
16 N.Z.L.B. 1. (Edwards, J.) 

[Victoria.] — Attachment of Debte— Jwm- 
diction ofjtutices — Garnishee " within the jurit- 
diction*'— Order nisi—Juatieet Act, 1890 {No. 
1105), 98. 12, 14, IIT.—A Court of Petty Sessions 
whether composed of a Police Magistrate or 
not), or a Justice (whether a Police Magis- 
trate or not) has no jurisdiction to grant n 
order nid for the attachment of a debt under 
section 117 of The Justices Act, 1890, unless 
the garnishee is within the bailiwick in which 
such Court or Justice is sitting at the time 
the order nid is granted. Mabtin v. Conant, 
Kkooh (Claimant), 19 A.L.T. 216, 4 A.L.R. 
115. (Hood, J.) 

[Victoria.] —Attachment otDehU— Right of 

garnishee to question validity of order nisi — 
Justices Act 1890 (A'c. 1105), ss, 117, 119, 120.-- 
On the return of a garnishee order nisi, the 
garnishee cannot challenge the validity of the 
order if at the time it was made he was 
within the jurisdiction, and therefore subject 
to the operation of The Justices Act, 1890. 
Qtujpref whether the judgment debtor can 
challenge the validity of the order nid, or the 
warrant issued upon it. The Sandhurst 
Pioneer Co-operative Co., Ltd., v. Brown, 
CuRNOw (Garnishee), 23 V.L.R. 657, 19 
A.L.T. 171, 4 A.L.B. 35. (Madden, C.J., 
Williams and Hodges, JJ.) 

[Victoria.] —Oamishee. 

See Attachment of Debts. 

[New South Wales.] —Interpleader —5wia2i 
Debts Court — Summons — 10 Vic. No. 10, ss. 34, 
46. — An interpleader summons may be signed 
by a Police Magistrate sitting in his chambers at 
the Courthouse. Ex parte Walter A. Wood 
Mowing and Reaping Machine Co., 16 W.N. 
(N.S.W.) 67. (Stephen and Cohen, JJ ) 

[Queensland.] — Interpleader. — Appeal — 
•' Amount claimed " — Small Debts Act of 1867 
(31 Vic. No. 29), s. 51— Sinall Debts Act of 1867 
Amendment Act (46 Vic. No. 21), s. 8. — The words 
" amount claimed " in s. 8 of The Small Debts 
Act of 1867 Amendment Act mean the proceeds 
of the goods claimed by the claimant in the 
event of the sale thereof by the bailiff under the 
writ of execution, and do not refer to the amount 
for which the judgment creditor has issued exe- 
cution. Austin v. Day (Leeper Claimant), 9 
Q.L.J. (N.C.) 23. (Mansfield, D.C.J.) 

[New South Wales.] — Jurisdiction — De- 
tention of property — Residence of defendant — 19 
Vic. No. 24, 8. 10.— S. 10 of 19 Vic. No. 24 is of 
general application, and a justice has jurisdic- 
tion under that section irrespective of where the 
defendant residee or where the goods are detained. 
Ex parte Mylechabane, 19 N.S.W.L.R. (L.) 7, 14 
W.N. (N.S.W.) 125. (Darley, C.J.,"Stephen and 
Cohen, JJ*) 



[New South Wales.] —Jurisdiction — D«6« 
mtre than three years old — Acknowledgment of 
Debt— Small Debts Recovery Act (10 Vic. No 10), 
8. 4. — In an action to recover a debt more than 
three years old in the Small Debts Court, the 
plaintiff put in an account which she had re- 
ceived within three years from defendant, in 
which he gave credit for the amount of the debt, 
but claimMi a balance due to him. Held, that 
this account was a sufficient acknowledgment of 
the debt within the meaning of s. 4 of 10 Vic. 
No. 10. Ex parte Haydon, 15 W.N. (N.S.W.) 47. 
(Stephen and Cohen, JJ.) 

[New South Wales.] — Jurisdiction— Ptoc# 
where debt contracted — Agenfs commission — 
Small Debts Recovery Acts (10 Vic. No. 10), s. 4 
—(65 Vic. No. 19), 8. 2.— P., a commission 
agent at Orange, telegraphed to A., who 
was the owner of a house at Orange, 
and who lived at Armidale, to know for 
what he would sell the house. A. wired back 
his price, at which P. found a purchaser, and 
now sued for his commission in the Court of 
Petty Sessions at Orange. Held, that the con- 
tract, out of which the debt sued for arose, was 
made in Armidale, and that the Court had no 
jarisdiction. £xj)art« Arthur, 16 W.N. (N.S.W.) 
94. (Cohen, J.) 

[New South Wales.] —Jurisdiction— Bai- 
ance of account — Small Debts Court.— The plain- 
tiff brought an action in the Small Debts Court 
to recover the sum of £9 12s, and obtained a 
verdict for that amount. The accounts filed 
with the plaint shewed that £141 was due to 
the plaintiff for wages less £131 8s paid to him. 
Held, on a motion for a prohibition that as 
there was evidence before the Small Debts 
Court that the balance of account had been 
admitted, tiie Full Court could not grant a pro- 
hibition. Ex parte Bouekb, 16 W.N. (N.S.W.) 
109. (Darley, C.J., Cohen and Simpson, JJ.) 

[New Zealand.] —Objections, Technical- 
Technical objections not affecting the status of 
the parties will not be allowed. Bickit v. 
Whalley, 16 N.Z.L.R. 27. (Conolly, J.) 

[Victoria.] —Promissory Note - Justices Act, 
1890 {No. 1105), 8. 59— Instruments Act, 1896 
{No. 1423), s. 7.— The provisions of s. 7 of The 
Instruments Act, 1896, are directory only and 
not mandatory. A holder of a promissory note 
can, therefore, sue in the Court of Petty Sessions. 
CoppBL v. Blacklow, 23 V.L.R. 514, 19 A.L.T. 
170, 4 A.L.R. 20. (A'Beckett, J.) 

[New Zealand.] — Rehearing— C^rti/icatc of 
Judgment — Limit of time allowed — TecM^ical 
objections — 'The Magistrates Court Act, 1893, s. 
167, 8. 150 {sub-s. 1). — Notwithstanding the pro- 
viso contained in s. 156 of The Magistrates' 
Courts Act, 1893, that a rehearing may be granted 
at any time within fourteen days after judgment 
is given, a certificate may be x)btained under 
Bub-s. 1 of s. 150 for removing a judgment into 
the Supreme Court immediately after the expira- 
tion of the seven days allowed within which 
notice of appeal may be given. Technical objec- 
tions not affecting the status of the parties wiU 
not be allowed. Rickit v. Whalley, 16 N.Z.L.R. 
27. (Conolly, J.) 

[ViCTORU.] — Set-off — Claim for detention- 
Justices Act, 1890 (No. 1105), ss. 69 (3), 80.- -A 
claim for damages for illegal detention cannot 
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SMALL DEBTS BECOVERY— Conftnued. 

be Bet-o£t in a Court of Petty Sessions against a 
olaim for debt. MacVeam v, Watson, 23 Y.L.B. 
282, 19 A.L.T. 79, 3 A.L.B. 141. (Hodges, J.) 

SOLICITOR. 

See Abtigled Clerk. 

Admission of, as barrhtter 
See Barbisteb. 

Commencing action without authoritij 
See Practice — Parties, 

Cayron v. Busskll, 23 V.L.B. 399, 
19 A.L.T. 88, 3 A.L.B. 170. 
Action on bill of ro.*te of — Form of 
JtuUjm en t — Taxation 
See Costs — Solicitor, 

Crick v. Thomson, 14 W.N. (N.S.W.) 
115. 

See Costs — WitJulraical of Bill, 

Lien for costs 

See Attachment op Debt. 

See Practice — Change of solicitor 

See Practice — Payment into Court 

Privileged com munication 
See Practice — Evidence, 

Costs as betiveen solicitor and client 
See Costs — Estate, costs out of 
See Costs — Solicitor, 

LNew Zealand.] — Authority — Withdrawal of 
retainer — Personal interest of solicitor in result 
of proceedings — Costs — Riqht to go on, — The 
fact th«t a proceeding is one concerning costs 
only, in the result of which the solicitor is per- 
sonally interested, does not entitle hin to go on 
with it against the instructions of his client 
and after a withdrawal of his retainer. Soler 
V, SoiiER (No. 2), 16 N.Z.L.B. 625 (Court of 
Appeal). (Williams and Denniston, J J.) 

SPECIAL AREA. 

See Crown Lands {Land Appeal 
Court Cases,) 

SPECIAL CASE. 

See Mining — Appeal. 

Appeal by way of 

See Justices — Appeal, 

Appeal by way of, frmn licensing jus- 
tices 

See Licensing Acts — Appeal, 

As to when a special case may be stated 
under «. 14 of the Real Property Act 
0/1861. 

See Land Transfer. 

B. V. Beoistrar-General, Ex parte 
BoxHUROH, 8 Q.L.J. (N.C.) 110. 
See also 1 Supreme Court Beports 
(Queensland), p. 201. 

Bates— County Court, by Judge of 
See District Courts and County 
Courts — Bates, 



SPECIAL CLAIM. 
See Mining. 

SPECIAL JURY. 

See Practice — Jury, special, 

SPECIAL PURCHASE. 

See Crown Lands {Land Appeal 
Court Cases.) 

SPECIFIC PERFORMANCE. 

i Against vendor and sudsequ£nt Pu)'- 

chaser with notice 

See Vendor and Purchaser. 

I [Queensland.] — Praotice — One only of two 
contra^siing parties made a defendant in action 
for 0. XVI. J r. 5. — Specific performance of a 
contract to purchase land will not be ordered 
in an action against one only of several joint 
purchasers. Wilson v. Egan, 8 Q.L.J. 156. 
(Griffith, C.J.) 

SPINSTER. 

Engaged to be married 

See Crown Lands {Land Appeal 
Court Cases,) 

STAMP DUTIES. 

See also Probate and Succession 
Duties. 

[Victoria ] — Agreement to let for three 
yean for lump sum payable iteokLy,— Stamps 

Act, 1892 (No. 1274).— An agreement to let 
premises for three years " for the sum of £156, 
to be paid at the rate of £1 per week," held 
to be an agreement for a lease for three years 
at a rent of £52 a year, payable at the rate of 
£1 per week, and therefore not liable to duty 
under either subdivision 1 or subdivision 2 of 
Division VI. of the schedule to The Stamps 
Act, 1892. KxjBBLE V. Heide and Warren, 
4 A.L.R. 294. (Hodges, J.) 

[New Zealand.]— Aimual License Fee of 
Gold Mining Company — Exemption — Revenue 
— The Stamp Act, 1882. — ^A gold-mining company, 
to be exempt from the annual license-fee under 
The Stamp Act, 1882, must be formed for 
mining purposes "exclusively." It is not 
enough that its paramount object is gold- 
mining. A company whose paramount and 
special object is gold-mining, but which has 
power to take or otherwise acquire or hold 
shares in any other company having objects 
similar to its own, is not formed " exclusively" 
for mining purposes. This is also the case if 
such a company has power to establish, pro- 
mote, or otherwise assist any mining 
company or companies for the purpose 
of acquiring all or any of the pro- 
perties or liabilities of the promot- 
ing company. A general provision in the 
memorandum of association of .a company 
having such powers declaring the company to 
be essentially one for gold-mining purposes 
only will not make it exclusively for mining 
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STAMP DUTIES— ConeintMd. 

purposes. In re The Magnetic Gold-Dredo- 
iNO Company (Limited), 16 N.Z.L.R. 317. 
(Williams, J.) 

[New South Walbb.J —Settlement— Pecum- 
ary consideration — Amount of duty payable — 
Stamps Duties Act of 1880, ss. 2, 53.— I. settled 
certain property which was mortgaged for 
£10,000 upon trustees in consideration of their 
entering into a covenant to personally pay 
any balance that might be due to the mort- 
gagees, if, upon the sale of the property, 
which was estimated to be worth £40,000, it 
did not realise £10,000. Held, that the settle- 
ment was not made for bond fide pecuniary 
consideration within the meaning of s. 2. 
Sembhj that the duty payable under s. 53 
was on the full value of the property (£40,000), 
and not the value of the property less the 
amount due under the mortgage. The settle- 
ment had been stamped as a conveyance on 
sale, the consideration being taken as the 
amount due under the mortgage. Semhle, 
that tliat duty was properly payable in addi- 
tion to the duty payable on it as a settlement 
under s. 53. In re Irvino, 19 N.S.W.L.R. 
(L.) 269, 15 W.N. (N.S.W.) 63. (Darley, C.J., 
Stephen and Cohen, JJ.) 

[Victoria.] — Btttlement— Deed-Stamps Act 
1890 (No, 1140), «. ll^Stamps Act 1892 (No. 
1274), M. 24, 26 ; Schedule, Division Vlll.—k 
deed of settlement within the meaning of Schedule 
DlvisionJVIIl. of the Stamps Act 1892 is liable 
to stamp duty. The basis of taxation of a deed 
of settlement is the value of the whole property 
comprised in the settlement and not the value 
of th« new interests created by the settlement. 
S^isNSLET V, The Collector of Imposts, 24 
V.L.R 53, 19 A.L.T. 243, 4 A.L.R. 151. (Mad 
den, C.J., Williams and Holroyd, J J.) 

STATUTE. 

See Statutb Law. 

Bem£dy, exclusive, given by 
See Dogs. 

STATUTE LAW. 

Inco7ne Tax Act, 1895 (58 Vic. No. 
1874), SB. 5, 7 (8) 

See Taxation. 

England v. Webb, 1898 A.C. 758. 

Interpretation of statute — Public Ser- 
vice Act, 1890 

See Civiii Service. 

Smyth v. R., 1898, A.C. 782. 

Interpretation of statute — DisquMlifica- 
tion for House of Representatives — 
Bankruptcy — The Electoral Act, 1898, 
s. 180 

See Constitution. 

Interpretation of words ejusde^n generis 

See Gaming. 

IS^e also Statute Law infra. 



STATUTE hliW— Continued, 

Interpretation of taxing statutes 
See Taxation — Land Tax» 

STATUTE LAW. 

[New Zealand.]— Interppetation of Statutes 

— Ejuftdem generis words — Horowlienua Block 
Act, 1896, s. 4. — The concluding words of s. 4 of 
The Horowhenua Block Act, 1896, " or for any 
other sufficient reason " construed as limited to 
reasons ejnsdem generis with those specifically 
stated, in re Horowhenua Subdivision, No. 14, 
16 N Z.L.R. 532. (Prendergast, C.J., Denniston 
and ConoUy, JJ.) 

[Victoria.]— Interpretation of Statutes— 
Investment by Trustee Companies — Com- 
panies Act, 1890 (54 Vic. No. 1074), 8. 384.— 
The above section does not enlarge the powers of 
investment possessed by Trustee Companies in 
common with other trustees. pERPETTATi Execu- 
tors, etc., Association of Australia, Limited, 
V. Swan, 1898, A.C. 763. 

[New South Wales.] —Interpretation of 
Statutes— Mandatory words. 

See Jones v. Jones, 19 N.S.W.L.R. 
(D.) 12, 14 W.N. (N.S.W.) 209. 

[New Zealand.] — Interpretation of Sta- 
tutes — " Right, accrued " — Pending appli- 
cations. — Where there is a right to pro- 
secute an application, and the right is, by a 
section of the Act which creates it, made sub- 
ject to a limit of time which may^be exten^ied 
::s provided, a section of a subsequent Act"- 
repealing the first-mentioned section, s^d' 
reducing the limit of time and power of ex- 
tension would, if construed as applying" to" 
pending applications, be an interference with 
existing rights within the meaning of the rule 
that there is a presumption against any such 
interference. The right to prosecute the appli- 
cation, subject only to the limitations imposed 
by the Act under which it was made, is a 
" right accrued,*' although the right to apply 
for an extension of time, if independent of and 
separable from the original right, might 
not be a right accrued." Falvey v. Tre- 
GOWETH, 16 N.Z.L.R. 341. ^Prendergast, C.J. , 
Williams and Denniston, ^TT.) 

[New South Wales.]— interpretation of 
Statutes— Royal Commission— i^eport of. — 

The use of the report of a Boyal Commission is 
admissible in construing a statute where there 
is an ambiguity. Dixon v. Booers, 19 N.S* W.L.R. 
(L) 33. (Darley, C.J.) 

[New Zealand.] — Interpretation of Sta- 
tutes — Saving clause — Whether validating — 
The Native Reserves Act Amendment Act, 1895, s. 
3 — The Native Reserves Act Amendm^ent Act, 
1896, s. 12. — Words in an Act to the effect that 
nothing in the Act contained should be deemed 
to invalidate certain transactions, held not to 
inferentially validate such transactions where 
they were invalid irrespective of anything con- 
tained in the Act. In re The Puraku Block, 16 
N,Z.L.R. 507. (Denniston, J.) 
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STATUTE JjAW-ContinHed. 

[QuEisNSLAND.] — Interpretation of Statutes 
— SocceBsion dilty — Succession and Probate 
Duties Act of 1892, Amendment Act of 1895. 
— Section 2 of the above Act is not retrospec- 
tive. Harding v, GoMinssioNss of Stamps, 1898, 
A.C. 769. »(Privy Council ) 

[New South Wales.] — Interpretation of 
Statutes— Taxation. — If in a Taxing Act the 
Court sees that a burden is clearly imposed, it 
will fio far as the mere machinery is concerned 
be astnte to carry out the clear intention of 
misinK revetiue for the Crown. Cooper v. The 
Commissioners OP Taxation, 19 N.S.W.L.R. (E) 1. 

[New South Wales.] — Nullum TempuB Act, 
9 Geo. III. c. i^p— Construction of 9 Geo. IV, c. 
83, 5 24 — Application of English Statutes to New 
South Wales. — Held, confirming the judgment of 
the Supreme Court, that the Imperial Nullum 
Tempus Act, 9 Greo. III. c. 16, is in force in 
New South Wales, and that it applies to lands 
which have never been dealt with by the 
Crown. The Act, 9 Geo. IV. c. 83, s. 24, 
jirima facie on its true construction applies 
the Nullum Tempus Act to the colony. Its 
operation to that eflFect cannot be restricted 
by confining the laws and statutes thereby 
applied to those relating to procedure, or by 
shewing that a specific exception in the applied 
Act preserving the Crown's right could not 
operate in the circumstances of the colony. The 
Attorney-General v. Love, 19 N.S.W.L.R. 
(L.) 205, 15 W.N. (N.S.W.) 132. (Privy 
Council. ) 

[New South Wales.] — Repeal by impli- 
cation — Consolidating Act— Acts Shortening Act 
(22 Vic. No. 12), s. 4. — A Consolidating Act, the 
preamble of whicl^ expresses the intention of 
embodying in itself all the laws relating to a 
particular; subject, does not impliedly repeal 
a former enactment which is not specifically 
referred ^o, unless the provisions of such 
enactment are absolutely inconsistent with 
and repugnant to its provisions. Held, also, 
that s. 4 of t)ie Acts Shortening Act (22 
Vic. No. 12), does not apply to a repeal by 
implication. Aarons v. Rees, 15 W.N. 
(N.S.W.) 88. (G. B. Simpson and A. H. 
Simpson, JJ.) 

STATUTE OF FRAUDS. 
See GoNTBA-CT. 

[New Zealand.] — Landlord and Tenant— 
Agreement (verbal) for letting for less than one 
year — Possession not tahen — Actual demise or not 
— Sufficiency of agreement — Rent not stated — 
ImgfdieatiQn — The Property Law Ca^sqlidation 
Jet, 1883, s. 35 ; The Property Law Consolida- 
tion Act Amendment Act, 1885, s. 6. — Although 
under section 35 of The Property Law Con- 
solidation Act, 1883, and section 6 of the 
Amendment Act of ^885. an actual demise by 
parol for a term not exceeding one year may 
be good although there is nothing in writing, 
no action can be brought upon a verbal agree- 
ment for the letting of premises for such a 
temn., where ti)ci agreieiueut does not amount to 
an actual demise, and possession Jias not been | 



taken under it. In order that a verbal agree- 
ment should amount to a good actual demise, 
and an action be maintainable for a breach of 
it notwithstanding that possession .has not 
been taken imder it, the rent reserved must 
have been clearly stated, and ap express pro- 
mise given to pay it. It is not enough, for 
instance, in the case of a theatre, that both 
parties should have been aware of the terms 
upon which the theatre had been usually let, 
and have assumed that the letting was on those 
terms. 0*Sullivan v. Brown, 16 N.Z.L.R. 
567. (Edwards, J.) 

STATUTE OF LIMITATIONS. 

See Guarantee — Overdraft, 

See Practice — -Pleading, 

See Trust and Trustee — Breach 
of Trust, 

Liability of executor of defaulting 
administrator to the surety tu the 
administration bond 

See Probate and Administration — 
Bond of Administrator, 

[Victoria.] — Acknowled^ent of Debt^ 

Implied promise to pay— Express promise to pay 
a lesser sum — Statute of Limitations, 21 Jaxi. J., 
c, 16. — A. was indebted to B. upon promissory 
notes to the amount of £4,760. The money 
become due more than six years before actioF; 
brought. Within the six years B. wrote tc 
A., stating the fact of the indebtedness, and 
offering to accept by way of compromise at 
the end of a year a sum of £250, or less, if 
A. was unable to pay so much, leaving it +0 
A.'s honour to pay more than £250 if h« 
could. A. wrote in reply, "I assure you that 
I shall do my best to comply with the terms 
which you offer. I beg to thank you for your 
courtesy and consideration." Held, that 
though there was an acknowledgment of the 
d^t, the express promise was to pay £250 
only, aad that no promise to pay the whold 
amount of the debt could be implied from tht 
acknowledgment. Union Bank op Australia. 
Ltd., v. Meter, 20 A.L.T. 151. (Hodges, J.) 

[Victoria.]— Money Lent— Time for Re- 
payment — Interest.— -Money was lent to the 
defendant in January, 1891, upon the terms 
agreed to verbally, that he should repay it 
when he could take it out of his business 
without seriously damaging it, and interest 
was to be paid, irrespective of Hie business- 
No interest was ever paid. Hdd, in May, 
1898, that l^e Statute of Jiimkations com- 
menced to run with respect to the principal 
money from the time the defendaut was able 
to pay without seriously damaging his busi- 
nesB (found to be 1896), but that the plaintiff 
was not entitled to recover interest. Grey v. 
Bannister 4 A.L.R. (C.N.) 31. (Hodges, J.) 

STATUTORY NOTICE. 

To creditors 
See Probate and Administration. 
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STAY. 

Of execution 
See Praotiob — Judgment, 

Of proceeding i 
See Bankbuptot. 
See Pbaotioe. 

Of proceedings, pendimj application to 
Privy Council for leave to appeal. 
See Privy Council Appeals. 

STREET. 

Resumption of 

See Local Government — Street. 

STUDENT-AT-LAW. 

[Queensland.] — Iniemediate Examination 
— Reduction of fees for intermediate examination 
where student exempted from examination in some 
of the prescribed subjects — Reg, Oen. as of 27th 
November^ 1896, rr. 26, 62. — A student-at-law 
obtained exemption, under r. 26 of the Reg. 
Generales, of 27th November, 1896, from vA\ 
the subjects prescribed for the intermediate 
examination except one. On application to 
the Full Court, the fees for his intermediate 
examination were, with the consent of the 
Board of Examiners, reduced from £10 10s. 
to £4 4s. Ex parte Henchman, 9 Q.L.J. 
(N.C.) 21. (Griffith, C.J., Cooper and Real, 
JJ.) 

[Queensland.] — Iniennediate Examination 
— Exemption from intermediate examination 
under degree in law from University of Melbourne 
— Queensland Statutes relating to the Constitution 
--Reg, Oen. as of 27th November, 1896, rr, 26, 26. 
— ^A student-at-law, who held a degree in law 
from the University of Melbourne, applied io 
the Board of Examiners for Barristers for 
exemption under r. 26 of the Regulse Gen- 
erales of 27th November, 18%, from examina- 
tion in all the subjects prescribed for the in- 
termediate examination for barristers. The 
Board of Examiners granted exemption of 
examination in all the subjects prescribed by 
r. 25, except the Queensland Statutes relating 
to the Constitution. Held, on appeal to 
Griffith, C.J., in Chambers, that as the Vic- 
torian Statutes relating to the Constitution of 
Victoria, the passing of an examination m 
which was necessary for the degree in law 
held by the student, differed materially from 
that of Queensland, the student had not passed 
a sufficient examination in the subject in ques- 
tion, and that therefore the decision of the 
Board should be affirmed. In re Henchman, 
9 Q.L.J. (N.C.) 19. (Griffith, C.J.) 

[VicTOBu.] — Residence out of Victoria 
without leave — Rules of Supreme Court, I5th 
October, 1887, rr. 7, 8 ; 1892, r. 22.— A student 
at law left Victoria without obtaining permission 
from the Board of Examiners. On an appli- 
cation that such leave be granted nunc pro tunc. 
Held, that r. 22 of the Rules df the Supreme 
Court, 1892, did not apply, and that the appli- 
cation could not be granted. In re Hobsfall, 24 
V.L.R. 48. (Madden, C.J., Holroyd and A'Bec- 
kett, JJ.) 



SUB-LETTING. 

Of factory work 
See Factories and Shops. 

SUBMISSION. 

To arbitration 
See Arbitration. 

SUBSTITUTED SERVICE. 

See Practice — Judgment, 

See Practice — Service, substituted, 

SUCCESSION DUTY. 

See Probate and Succession 
Duties. 

'* SUFFICIENT MEMORANDUM." 

Of contract 
See Contract. 

SUNDAY. 
Work on 
See Shipping — Seaman. 

SUPERANNUATION ALLOWANCE. 

See Civil Service — Superannua- 
tion allowance, 

SUPERANNUATION FUND. 
See Civil Service. 

SUPERVISION ORDER. 

See Company — Winding-up . 

SUPREME COURT. 
See Practice. 

[New Zealand.]— Jurisdiction— T/t<; Mining 
Act 1891, ss. 201, 265*— Sections 261 and 265 of 
The Mining Act, 1891, do not confer on the 
Warden's Court, or take away from the 
Supreme Court the controlling authority pos- 
sessed by the Supreme Court over persons 
who have public, duties to perform, although 
such duties are imposed under the Mining Act. 
Parker v. Brooks, 16 N.Z.L.R. 276. (Preu- 
dergast, C.J., Denniston and ConoUy, JJ.) 

SURETY. 

To administration bond 
See Probate and Administration. 

Bcdu£tion of bond by sureties 

See Probate and Administration 

— Syndic, 

Re Clarke's Will, 9 Q.L.J. (N.C.) 32 

SURVEY. 

Proof of 

See Crown Lands {Land Appeal 
' Court Cases.) • 
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SURVEYOR. 

Pegging out roads 
See Crown Grant. 

SYNDIC. 

Grant of ancillary Utters of adminis' 
tration to 

See Probate and Adbhnistration 

— Syndic, 

Be Clarke's Will, 9 Q.L.J. (N.C.) 3*2 

SYNDICATE PROMOTER. 

See Vendor and Purchaser. 

TAXATION. 

Of costs 
See Costs. 
See Costs — Counsels Fees, 

Returns — Inspection of, by Official 
Assignee 

See Bankruptcy — Powers ofTrmtee 
Re Grace, 9 B.C. (N.S.W.) 11. 

TAXATION. 

Defence^Exe mption. 
Income Tax — Agent's Income. 

Board and Lodging. 

Calls Paid in Winding -dp of 

Foreign Company. 

Death of Taxpayer. 

See infra Executors, Income 
of 
Deductions. 
Executors, Income of 

See supra Death of Taxpayer 
Expenses in Production of 

Income. 
Fares and Freights to United 

Kingdom. 
Foreign Company. 
Interest on Deposit Receipt. 
Salary for Duties Performed 

out of Colony. 
Stock and Share Broker. 
Trade in New South Wales. 
Trusts. 

See also Lands Held on 
Trust. 
Land Tax — Appeal. 

Joint Owners. 

Jurisdiction of Court of Equity 

Lands Held on Trust 

See also supra Trusts. 
Mortgagee in Possession. 
Mortgagor. 

Sub-divided Land Held by one 
Owner. 
.. .. Unimproved Value. ^ 



[Victoria.] — Defence— Extinptioii— Income 

Tax Act 1895 {No, 1374), s. 7 (1) (f).— The fact 
that a defendant in an action to recover the 
amount of income tax has not sent in to the 
Commissioner any objections to the assessment 
does not preclude him from relying on the do- 
fence that he is exempt from taxation. Webb 
V. England, 23 V.L.R. 260, 19 A.L.T. 103, 3 
A.L.B. 204. (Madden, C.J„ A'Beckett and Hood, 
JJ.) 

[New South Wales.] —Income. Tax— Agent's 
income — Agent — Imported goods — Taxable 
amount — Deductions Laud and Income Tax 
Assessment Act^ 1895. ss. 23, 27, 28. — An agent 
who sells in New South Wales the goods of a 
foreign principal, and the taxable amount of 
whose income is assessed under s. 23 at five 
per cent, of the total amount received for 
such sales, is not entitled to deduct from the 
sum so ascertained any of the deductions pro- 
vided for in s. 28. Cooper v. The Commis- 
sioners FOR Taxation, 15 W.N. (N.S.W.) 
99. (Darley, C.J., Owen and Cohen, JJ.) 

[Victoria.] — Income Tax— Board and lodg- 
ing — Gratuitously allowed — Income Tax Act, 
1895 (A'o. 1374). s. 9 (ii).- Board and lodging 
gratuitously allowed is not part of the income of 
a person under s. 9 (ii) of the Income Tax Act, 
1895. In re The Income Tax Act (No. 4), 23 
V.L.R. 435, 19 A.L.T. 131. (Hood, J.) 

[VicTORLA.] —Income Tax— Calls paid in 
winding up of foreign company— Oom|7a»3/,' 
meaning of ^Income Tax Act 1895 (No. 1374), 
ss. 2, 9 (7), 10.— The word *' Company '* in ss. 
9 (7), and 10 of The Income Tax Act, 1895, is 
limited to a company having an office, and 
carrying on business in Victoria. Therefore, 
a taxpayer is not entitled under section 9 (7), 
to deduct from his income, Uable to assess- 
ment, calls paid to a company in liquidation, 
which has its registered ollice in New South 
Wales, and which neither has an office nor 
carries on business in Victoria. In re Income 
Tax Act; In re E.E. 23 V.L.R. 574, 19 
A.L.T. 234, 4 A.L R. 83. (Williams, A'Beckett 
and Hodges, JJ.) 

[Victoria.]— Income Tax— Death of tax- 
payer— Income Tax Acty 1895 (^o. 1374), s, 
5. — Where a taxpayer, who died during the 
year 1896, had paid the income tax for 1896, 
which had been assessed on his income for 1895, 
it was held that his executors were only liable 
to be assessed for the period between the date 
of his death and the end of the year, and were 
not liable to furnish any return of the income 
for the portion of the year between the 1st day 
of January and the date of the testator's death. 
In re Income Tax Acts (No. 3), 23 V.L.R. 429, 
19 A.L.T. 128, 3 A.L.R. 250. (Williams, A'Bec- 
kett and Hodges, JJ.) 

[New South Wales.] — Income Tax — Deduc* 

tionti— Total income — Losses incurred in the pro- 
duction of income — Ttoo businesses —Employment 
or vocation— Land and Income Tax Assessment 
Act, 1895, ss. 15, 28 (1), 28 (7).— A professional 
man >Kho speculates in phares is not entitled to 
set off losses incurred in such speculations 
against the tax on his total income, such loFses 
being losses of capital, and not incurred in the 
production of income. A professional man who 
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speculates in shares is not canying on two bnsi- 
nesves within the meaning of s. 28 (7). Fork- 
man V. The CoMtnssioNERs of Taxation, 19 
N.8.W.L.R. (L.) 197. 16 W.N. (N.S.W.) 81. 
(Darley, G.J., Stephen and Cohen, JJ.) 

[VicTOBu.] —Income Tax— Executon, in- 
eome ot^Assetsmeut for year siieceeding death 
of testator— Imome Tax Act 1895 (No. 1374), m. 
5, 14 (3). - In assessing the income of executors 
for the year succeeding the death of their 
testator, their income for the year during 
which he died is to be taken as the amount 
which they actually received ait income between 
the date of the testator's death and the end of 
that year. In re R.S. (No. 2), and In re 
In'come Tax Acts, Webb v. Officer, 23 
V.L.B. 578 19 A.L.T. 217, 4 A.L.R. 57. 

[New South Wales.] — Income Tax— Ex- 
penses Incurred in the production of income 

— Land and Income Tax Assessment Act of 1895, 
s. 28. sub 8. 1. — Under s. 28, Eub-s. 1, every tax- 
payer is entitled to deduct *' expenses actually 
incurred in New South Wales by the taxpayer in 
the production of his income." The words " in 
the production of his income " mean in the pro- 
duction of bis income as a whole, and not in the 
production of the taxable amount of hva income. 
In re Richaud Teece, 18 N.S.W.L.R. (L.) 372, 14 
W.N. (N.S.W.) 80. (Darley, C.J., G. B. Simpson 
and Cohen, J J.) 

[VicTOBiA.] -^ Income Tax — r Fares and 
Freights to United Kingdom— i^orei^n Shipping 
Company — Income Tax Acts, 1895 (So. 1374), ss. 
10 and 11. — Moneys received by the agent of a 
shipping &rm in Melbourne for fares and freights 
to the United Kingdom must be treated as income 
earned within Victoria, although none of the 
members of the firm are resident in the colony. 
In re Income Tax, 4 A L.R. (C.N.) 85. (Madden, 
C.J., Williams and A'fieckett, J J.) 

[Victoria.] —Income Tax— Foreign com- 
pany — Insnr%nce company — Re-insurance — Non- 
participating policies — Ultra vires — Income Tax 
Act 1895 (No. 1374), s. 7 (1) (e).— An insurance 
company registered in Great Britain, which 
issues in Great Britain non-participating 
policies and policies of re-insurance, and in 
Victoria only derives income from money lent 
on mortgage of land witiiin Victoria, is an 
institution which carries on business for the 
purpose of gain and is not exempt from taxa- 
tion under s. 7 (1) (e.) of The Income Tax 
Act, 1895, and the fact that the granting of 
such policies is ultra vires does not exempt 
the institution from the payment of the tax. 
The fact that a defendant has not sent in to 
the Commissioner any objections to the assess- 
ment does not preclude him from relying on 
the defence that he is exempt from taxation. 
Webb v. England, 23 V.L.R. 260, 19 A.L.T. 
103, 3 A L.R. 204. (Madden, C.J., Beckett 
and Hood, JJ.) (Vide also, England v. 
Webb, infra.) 

[Victoria.] —Income Tax— Interest on De- 
posit Receipt -58 Vic. (No. 1374) ss. 5, 14 (2) 
(3). — Deposit receipts matured on 3l8t Decem- 
ber, 1898. and the 20th January, 1894, respec- 
UvfBl^, The interest thereon was paid pn ^rd 



January, 1894, and 20th Janui^ry, 1894. The 
31st December, 1S93, was a Sunday, and the 
1st and 2nd January, 1894, were bank holidays. 
Held, that the whole of the interest on .each de- 
posit receipt was properly included in the income 
for the year 1894. In re Income Tax Acts, 23 
V.L.R. 312. (Madden, C.J., Holroyd and Hodges, 
JJ.) 

[VicTOBiA.]— Income Tax— Salary for Duties 
performed oat of Colony— Zucont^ Tax Act, 
1895 (No. 1374), ss. 2 and 8.— Salary earned by a 
person in connection with his employment in 
Victoria to carry out certain duties necessitating 
his residence throughout the yetr in London is 
not taxable. In re Income Tax, 4 A.L.R. (C.N.) 
37. (Madden, C.J., Holroyd and A'Beokett, JJ.) 

[Victoria.] —Income Tax— Stock and Share 
Broker — Seat on Exchange, Price of— County 
Court 'Special case — Income Tax Act, 1895 (No. 
1374), ss. 9 (1), 25, 26, 27 (3), 2H— Income Tax 
Act, 1896 (No. 1467), s. 16.— The amount paid 
by a stock and share broker for his se^t on the 
Stock Exchange is an outgoing incurred in pro- 
duction of income and can be deducted from the 
gross amount of the taxpayer's income. The 
County Court has jurisdiction, under the Income 
Tax Acts, to state a special case for the opinion 
of the Supreme Court. In re Income Tax Acts, 
Ex parte A. B., 20 A.L.T. 58, 4 A.L R. 231. 
(Hood, J.) 

[New South Wales.] — Income Tax— Trade 
in New South Wales — Source of income — Land 
and Income Tax Assessment Act of 189'5, s. 15, 
suh-ss. 1 and 4. — Tindal, who lived in Ensland, 
had certain meat works in New South Wales, 
which were managed by his son, under his 
directions. The meat, when tinned, with the 
exception of a small quantity sold here, and 
all the by-products, were shipped to Tindal in 
England, or to such places in Europe as he 
directed. When the meat arrived in England 
it was packed and sold by Tindal. The Com- 
missioners contended that Tindal was bound 
to pay income tax on his income derived from 
\ the sale of the meats, etc., in England, as it 
was income accruing to Tindal from, a trade 
carried on in New South Wales (s. 15, sul>-s. 
1) ; and secondly, if the income did not accrue 
from a trade in New South Wales, as it 
accrued from a " source " in New South Wales 
(s. 15, sub-s. 4). Held, that the income was 
not taxable, as it did not come within either 
of those sub-sections. In re Tindal, 18 
N.S.W.L.R. (L.) 378, 14 W.N. (N.S.W.) 81. 
(Darley, C.J., G. B. Simpson and Cohen, JJ. ) 

[VicTOBiA.] — Incpjre Tax — Trusts — Insur- 
ance Company — Income Tax Act 1895 (58 Vic, 
No. 1374), ss. 5, 7 (^)— Construction.— Held, 
that the appellant company which carried on 

, insurance business with strangers for gain to 

, the company as a whole, but had not -ts 
principal office in Victoria, was by s. 5 of 
the above Act liable to income tax on the 
proceeds from money lent on the security of 
land in Victoria. It could not claim exemp- 
tion under s. 7 (e.), which exempts trusty, 
and all associations not carrying on trade for 

. purposes of gain, to be divided amongst the 
members ; for, besides granting assurances to 

. person9 not its members^ it trafficked in 
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TAXATION— Continued. 

reyersions, while "trusts" on its time con- 
struction means associations acting in or for 
Victoria. England v. Webb, 1898, A.O. 758. 
(Privy Council.) {Vide also, Webb v. Eng- 
land, supra.) 

fNEw South Wales.] — Land Tax— Ap- 
peal — Question of fact— Exemption — Church 
land — Land and Income Tajc Assesnnent Aet^ 
8, 45. — The Judge of the Court of Review, 
having held that certain land was not ex- 
clusively occupied for or in connection with a 
church, and therefore, not exempt under s. 
11 (5), Heldf that his decision was upon a 
question of fact, and, that no appeal lay to 
the Supreme Court. Moran i\ The Com- 
missioners OF Taxation, 15 W.N. (N.S.W.) 
41. (Darley, C.J., Owen and A. H. Simpson, 
JJ.) 

[New South Wales.] — Land Tax — Joint 
owners — Deduction — Land and Income Tax 
Assessment Act, ss. 10, 36, 68.— Joint owners of 
land are not entitled to a reduction of £240 in 
respect of each such owner. There is one assess- 
ment of l^nd owned jointly, and, only one deduc- 
tion is allowable from that assessment. The 
Commissioners of Taxation v. Covent, 19 
N.S.W.L.R. (L.) 231, 15 W,N. (N.S.W ) 42. 
(Darley, C.J., Owen and Cohen, J J.) 

[New South Wales.] — Land Tax — Jurisdic- 
tion of Court of Equity— Land Tax, how 
made a charge on the land taxed— Comply 
tion of Asxessm^nt Book — Issue of Gazette 
notice — Construction of taxing statutes — 59 Vic. 
No. 15 (Land and Income Tax A»sessmenl Act)y 
s». 30, 40. 47, 54, 68—59 Vic. No. 16-— The 
Court of Equity has jurisdiction to determine 
whether the steps to make the land tax pay- 
able have been legally carried out. The land 
tax payable under 59 Vic. No. 15 and 59 Vic. 
No. 16 does not become a charge on the land 
taxed until the amount is due and payable, 
nor does it become due and payable until 
the assessment book contemplated by 
the Act is " complete," and a notice hais 
subsequently thereto been issued in the Gazetf^e 
under s. 47 of the Act 59 Vic. No. 15. What- 
ever may be the meaning of the term assess- 
ment book in the Act 59 Vic. No. 15, it can- 
not be said to be complete when particulars 
of the assessment of only half the taxable land 
in the colony have been entered, but, scmWe, 
if the book were substantially complete that 
would be a sufficient compliance with the Act. 
If in a taxing Act the Court sees that a burden 
is clearly imposed, it will, so far as the nlere 
machinery is concerned, be astute to carry out 
the clear intention of raising revenue for the 
Crown. {See now the Land and Income Tax 
Act Amendment Act, No. 21, 1897.) 
The term "assessment book" in the Act 
59 Vic. No. 15 considered. Coofeb v. 
The Commissioners op Taxation (1), 19 
N.S.W.L.R. <E.) 1. (Manning, C.J., in Eq.) 

• 

[New South Wales.] — Land Tax — Lands 
held upon trust — Practice — Appeal — Question 
of fact— Church lands — Land and Income Tax 
Assessment Act, ss. 11 (6), 45, 68. — Lands held 
upon trust without power of sale are assessable 
notwithstanding that while subject to the 



trust they are unsaleable. The Judge of the 
Court of Review having held that certain land 
was not exclusively occupied for or in con- 
nection with a church, and therefore not 
exempt under s. 11 (5). ffeld, that his decision 
was upon a question of fact, and that no 
appeal lay to the Supreme Court. Moran v. 
The Commissioners of Taxation, 19 
N.S.W.L.R (L.) 189. (Darley, C.J., Owen 
and A. H. Simpson, JJ.) 

[New South Walei.] — Land Tax — Mort- 
gagOP — Deduction — Debts collaterally secured on 
land in another colony - Lond and Income Tax 
Assessment Act. 1895, «. 10.- A mortgage debt 
was secured upon lands in New South Wales, 
and collaterally by a further mortgage on 
land in Queensland. Held, Uiat the source if 
the interest being the covenant in the N.S.W. 
mortgage and not the land, the mortgagor 
was entitled to a deduction under s. 10 of a 
sum equal to the income tax leviable for that 
year upon the interest derivable from the 
whole mortgage debt, and that such interest 
could not be apportioned to the several securi- 
ties. The Commissioners op Taxation v. 
Jennings, 19 N.S.W.L.R. (L.) 193, 15 W.N. 
(N.S.W.) 86. (Darley, C.J., Manning and A. 
H. Simpson, JJ.) 

[New South Wales.]— Land Tax — Mort- 

gdjgov— Deduction — Interest not paid — Income 
tax leinable — Accumulation — Land and Income 
Tax Assessment Act, 1895, ss. 10. 16, 28, 29.— A. 
mortgagor, who had paid no interest to the 
mortgagee, claimed to deduct from the land 
tax a sum equal to the income tax leviable for 
that year upon the interest derivable from the 
mortgage. Held, that he was not entitled to 
the deduction, because, since no interest had 
been paid to the mortgagee, no income tax 
was leviable upon it within the meaning of 
the proviso to s. 10 (1). Held, further, that 
the interest due to the mortgagee not having 
been paid, because there were no funds to pay 
it with, such interest had not accumulated or 
been credited within the meaning of s. 15, 
That section contemplates an actual existing 
sum capable of being paid over, and not a 
bad debt. The Liquidator op The North 
Sydney Investment, &c., Co., Ltd., v. The 
Commissioners of Taxation, 19 N.S.W.L.R. 
(L.) 225, 15 W.N. (N.S.W.) 82. (Darley, C.J., 
Stephen and Owen, JJ.) 

[New South Wales]— Land Tax— Mortgagee 
in possession — Aggregate value of several parcels 
— Bare trustee — Mortgagor and mortgagee — Land 
and Income Tax Assessment Act, 1895, s. 10. — The 
respondent society were the mortgagees in 
possession of a large number of parcels if 
land mortgaged to them by different mort- 
gagors. Held, that the society, being mort- 
gagee in possession and not a bare trustee of 
different estates for the benefit of different 
cestuis que trustent, was only entitled to one 
^eduction upon the aggregate value of all <^e 
aid parcels of land. The Commissioners of 
Taxation v. St. Joseph's Investment and 
Building Society, 19 N.S.W.L R. ^L.) 183, 
15 W.N. (N.S.W.) 78 (Darley, C. J., Manning 
and A. H. Simpson, JJ.) 

[New South Wales.] — Land Tax — ^flul>- 
divided land!held by one OYin^—Land and 
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Income Tax Assessment Act of 1895, s, 10. — The 
appellant was the holder of a large block of 
land (known as Thrupp's Grant) which be had 
subdivided and let to various tenants, and the 
whole had been subdivided by streets. The 
portions thus separated were further sub- 
divided in allotments, and buildings were 
erected thereon. The Commissioners for the 
purposes of taxation treated Thrupp's Grant 
as an aggregation of 422 separate and divided 
estates, and not as one estate, and each block 
facing a street was treated by them as form- 
ing one estate, each such estate being valued 
separately as unimproved. The Commissioners 
did not take into consideration any improve- 
ments actually existing upon any one of these 
distinct estates, but did take into considera- 
tion the benefit of streets and all other im- 
provements of every kind existing upon all 
the remainder of the grant as well as upon 
land surrounding the same. It was argued on 
behalf of the appellant that, under no circum- 
stances, while the land remained under one 
title could the Commissioners take into con- 
sideration any division of the land into parcels, 
and that Thrupp's Grant should have been 
valued as a whole. Held, that the principle 
of valuation adopted by the Commissioners 
was the right one. Cooper v. The Commis- 
sioners FOR Taxation, 15 W.N. (N.S.W.) 
119. (Stephen, J.) 

[New South Wales.] - Land Tax — Unim- 
proYed Yalue— Xand " made Jit for building 
purposes*^ — Land and Income Tax Assessment 
Act of 1895. — The question whether land has 
been made fit for building purposes within the 
meaning of s. 68 is a question of fact and not of 
law, ana, therefore, there is no appeal on that 
question from the Court of Review to the Fall 
Court. Equitable Life Assubancb Society of 
THE United States v. Commissioners of Taxa- 
tion, 16 W.N. (N.S.W.) 58. (Stephen, G. B. 
Simpson and Cohen, JJ.) 

TENANT. 

See La.ndlord and Tenant. 

TENANT IN COMMON. 

Mortgage of interest hy — Partition — 
Ofter to redeem- 
iS^ec Partition . 

[New South Wales.] — Contribution for 
Repairs —Ordmary repairs — Improvements — Ex- 
penditure hy one tenant in remainder on perma- 
nent improvements — Contribution — Partition — 
Use and occupation. — The rule that one of several 
tenants in common of real estate is entitled, 
when the property is sold, to receive out of 
the purchase money the increased price 
obtained in consequence of permanent improve- 
ments effected by himself applies in suits for 
administration as well as suits for partition. 
The rule also applies whether the improve- 
ments are effected while the estate of the 
tenant in common is only an estate in re- 
mainder as well as where his estate is an 
estate in possession. Boulter v. Boulter, 
19 N.S.W.L.R. (E.) 135, 16 W.N. (N.S.W.) 
61. (Simpson, C.J., in Eq.) 



TENANT FOR LIFE. 

Equitable tenant for life let into pos- 
session — Effect on trustee's commission 
See Probate and .\DinNi8TRATiON — 

Commission, 

In re Pharazyn (No. 2), 16N.Z.L.B. 
563. 

TIMBER. 

See Crown Lands — Timber, 

TIME. 

Enlargement of 
See Arbitration. 

Vor performance of order. 
See Practice — Order. 

TIPPLING ACT. 

See Licensing Acts — Debt fur 
liquor i>U})plied, 

TITLE TO LAND. 

In dispute 
See Costs — Local Government, 

TRACTION ENGINE. 

License for 

See Local Government. 

TRADE. 

Ilestraint of 

See Mortgage — Brewer's Covenant, 

Teaching of 

See Destitute Persons. 

TRADE MARKS. 

See Patents and Trade Marks. 

TRAFFIC. 

See also Local Government. 

TRAFFIC. 

[Queensland.]— By-law against carrying for 
fee or reward — Use of vehicle by niglumanjor 
removal of nig htsoil.— The Ipswich Traffic 
Board, a joint local authority constituted 
under The Local Authorities (Joint Action) 
Act of 1886, purporting to act under the 
powers conferred on them by s. 11 of that 
Act, made a by-law requiring that any person 
plying for hire, or drawing or carrying with 
any cart, dray, trolly, or other vehicle, goods, 
merchandise, or material other than his own 
property, for fee or reward, within their dis- 
trict, should take out a license, and in default 
be liable to a penalty. Held, that a night- 
man using a vehicle for the purposes of remov- 

, ing for a remuneration nightsoil from a house 
other than his own, was not guilty of an 
offence under the by-law. Ipswich Traffic 
Board v. Simmonds, Ex parte Simmonds, 9 

, Q.L.J. (N.C.) 50. (Griffith, C.J., Chubb and 

, Real, JJ.) 
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TRAMWAY. 

Value of for rating purposes 
See Local Goyebnment — Rates, 

TRANSFER. 

See Land Transfer. 

Proof of 
See Crown Lands. 

TRANSLATION. 

In Maori of proceedings in winding-up 
See Company — Contributory. 

TRESPASS. 

See Criminal Law. 

Public reserve — Right to exclude per- 
son front jmblic racecourse — Poicer of 
trustees of reserve to exclude bookmaker 

See Public Reserve. 

Pboffitt v. Pabkeb, 16 N.Z.L.B. 139. 

Search warrant 

See Justices— Jurisdiction of. 

[New South Wales,] —Trespass ab initio — 
Engagiiifi_ room at hotel for illicit sexual inter- 
course.-^The defendant iind a woman not bis 
wife (not being hand fide travellers) engaged 
a room from the plaintiff at his hotel, the 
defendant representing the woman to be his 
wife. They occupied the room together for 
three days and nights, when the plaintiff 
discovered that they were not married, and 
turned them out. Held, that, having entered 
by the authority of the landlord, the use to 
which they put the room did not make them 
trespassers. McGrath v. Marshall, 14 W.N. 
(N.S.W.) 106. (Darley, C.J., Stephen and 
Cohen, JJ.) 

TRIAL OF ACTION. 

Interference with 

See Attachment of Pesons — Con- 
tempt, 

TRIBUTOR. 

Set Mining. 

TRUST. 

Lands held, upon — Land and Incmne 
Tax 

See Taxation — Lands held iqicrti 

Trust. 

TRUSTEE. 

See Trust and Trustee. 

See Will. 
Action by beneficiaries against trustee 
affecting trust estate and trustee per- 
sonallg — Costs of trustee as between 
solicitor and client payable out of 
estate 

See Costs — Trustee. 

In re Bobebtbon, 16 N.Z.L.B. 439. 



TBUSTEE— ContinM^d. 

Bankruptcy in 

See Bankruptcy — Trustee. 

Commission to 

See Probate and Administration — 
Commission. 

Costs out of fund 
See Costs — Trustee. 

For debenture holders 

See Company — Debentures. 

Executor becoming 
See Probate and Administration 
— Jurisdiction of Probate Court. 

Revocation of tiiists and declaration 

of new trusts with consent of life 

tenant — Power of trustees 

See Will — Construction. 

Dteb v. Bakeb, 16 N.Z.L.B. 714. 

Of public reserve — Racecourse — Power 
to exclude bookmakers 
See Public Reserve. 

Pboffitt v. Pabkeb, 16 N.Z.L.B. 139 

Of native lands 
See Native Lands. 

TRUSTEE COMPANY. 

See Trust and Trustee — New 
'Trustees. 

At surety to administration bond 
See Probate and Administration — 
Bmui of Administrator, 

TRUST AND TRUSTEE. 

See Vendor and Purchaser. 

Bequest of bank shares to trustees — 
Calls on shares — Bankruptcy of trus- 
tee — Claim by official assignee to in- 
demnity by testator's estate against 
calls 

See Bankruptcy. 

Official Assignee v. O'Neill, 16 

N.Z.L.B. 99, 628. 

Following trust funds dejwsited in 
bank 

Sec Bankino — Banker and Cus- 
tomer, 

Mortgage by executor — Covenant to 
pay 

See Mortgage — Covenant to pay 
by Executor 

Mortgage by trustee — No express poicer 
— Will — Construction 

See Will — Mortgage by Trustee. 

In re Beal; Obey v. Bbal, 23 V.L.B. 

669, 19 A.L.T. 195, 4 A.L.B. 49. 

(Willisms, J.) 
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TRUST AND TRUSTEE— Con^na^d. 

Trust for sale of land and distribution 
of proceeds where portion of land sold 
before date of mill — Wliether unpaid 
purcluise nwneys secured on mortgage 
jjass under tlie trust 

See Will — Construction, 

Shand v. Robinson, 19 N.S.W.L.R. 
(E.) 86, 14 W.N. (N.S.W.) 214. 

Trustee's jjower to pay over shares 
under a mil to married children of a 
testator subject to receiving bonds to 
comply uith the conditions contained 
in forfeiture clavM 

See Will — (JonsU-uctioyi, 

Evans v. Tobpy, 19 N.S.W.L.R. (E.) 
91, 14 W.N. (N.S.W.) 186. 

TRUST AND TRUSTEE. 

Advancement — Resultino Trust. 
Appointment of New Trustee 

See alio infra New Trustees. 
Breach of Trust. 
Investment. 

MORTOAGE OF TrUST EsTATK. 

New Trustees 

See also supra Appointment. 
Power of Sale. 
Rectification of Charitable Trust 

See supra Advancement. 
Statute. OF Limitations 

See supra Breach of Trust. 

[VicTORU.] — AdYancemeiit — Resulting 
Trust — Purchase by father in name of son — Re- 
servation of estate by father. — A father bought 
land and procured the certificate of title to 
be made out in the name of his son. The 
Judge of first instance (Hood, J.), believed 
the father's evidence of the transaction, from 
which it appeared that when he bought the 
land his intention was that the son should 
have the land after his death, and that mean- 
while he (the father) should enjoy the estate 
with the understanding that the son should 
occupy and work the land, giving the father 
half the produce and retaining the other half. 
In an action by the son to recover the certifi- 
cate of title from the father, who counter 
claimed inter alia that the son should trans- 
fer the land to him. Held, that the presump- 
tion of an advancement was destroyed by the 
reservation by the father of a life estate, that 
the son was therefore a trustee for his father, 
and that the father was entitled to retain 
the certificate and to have a transfer of the land 
to him executed by the son. McKiE v. McKie, 
23 V.L.R. 489, 19 A.L.T. 190, 4 A.L.R. 98. 
(Madden, C.J., Holroyd and Hodges, JJ., 
affirming Hood, J.) 

[New South Wales.]— Appointment of new 
tvustee — Trustee company — Vesting order — 
Motion or petition. — Where the Court appoints a 
trustee company to be trustees upon motion, it 
can at the same^time make the consequential 



vesting orders upon motion. In re Smith's 
Will. 14 W.N. (N.S.W.) 185. (Manning, C.J. In 
Eq.) 

[Victoria.] •— Appointment of New Trustee. 
See New Trustee. 

[New South Wales.]— Breach of trust— 
Trust for accumulation — Compound interest — 
Exoneration of mortgaged property — Contrary or 
other intention — Direction to pay debts out of 
estate generally — Locke King^s Aot (19 Vic. No. 
1, 8. 1 ; [1898] No. 17, «. 109.— A testator de- 
vised the whole of his real and personal estate 
except certain specific chattels to his trustees 
subjf'ct to The payment of debts (with pay- 
ment .of which except his mortgage debts he 
primarily charged his personal estate) upon 
certain trusts : — As to Property A upon cer- 
tain specific trusts : as to Property B on trust 
to sell, and out of the proceeds in the first 
place to pay off a mortgage on Property A, 
and to invest the balance of the proceeds of 
sale. Held, that A was not exonerated from 
payment of the mortgage debt except to the 
extent of the proceeds of sale of B, and these 
proceeds being insufficient the balance of the 
debt must be charged on A. A trustee, who fails 
to carry out a trust to invest a sum of money 
and accumulate the income, must repay the 
principal with compound interest for the 
period allowed by law for the accumulation 
and thereafter at simple interest. This rule 
applies whether the principal sum has been 
actually or only constructively received by 
the trustee sought to be charged. A trustee 
is chargeable with interest, although interest 
is not asked for by the statement of claim. 
Moss V. Moss, 19 N.S.W.L.R. (Eq,) 146. 
(Simpson, C.J., in Eq.) 

[New South Wales.] —Breach of Trust. — 
Assignment by defaulting trustee of an interest 
taken by him under the will — Priorities between 
the cestuis que trustent and the assignee. — The 
rule that a trustee's beneficial interest under a 
will is liable to make good his breaches of 
trust in priority to the claims of any assignee 
of the interest is not affected by the fact that 
the interest of the trustee has, prior to the 
assignment, been realised in a partition suit, 
and carried to his separate account in that 
suit, especially where the assignee had notice 
prior to the assignment that a suit for accounts 
had been commenced against the trustee. Plom- 
LEY V. Shepherd, 14 W.N. (N.S.W.) 117. 
(Manning, C.J., in Eq.) 

[New South Wales.] — Breach of Trust — 
Trustee borrowing trust funds — Deposit of 
security ~ Further advances — Redemption of the 
security.— C, a trustee, borrowed £1,500 of the 
trust moneys in September, 1897. As security 
for the loan he deposited with the solicitors to 
the trust estate certain title deeds, together 
with a letter, in which he undertook to repay 
the loan in 1902, and to pay interest at 5 per 
cent., and gave a power of sale in case of 
default. Held, that the deeds so deposited 
must be held as security, not merely for the 
£1,500 and interest, but also for sums subse- 
quently borrowed by C. from the trust estate, 
but not for sums borrowed prior to Septem- 
ber, 1897. Farnell v. Cox, 19 N.S.W.L.R. 
(E.) 103, 15 W.N. (N.S.W.) 7. (A. H. Simp- 
son, J.) 



^66 



TrVst and trustee. 



286 



TRUST AND TRUSTEE— Continued. 

[New South Wales]. — Breaeh of Trust— 
Notice of^ from recital in title deed — Comtructive 
notice — Money subject to a settlement authorised 
to he laid out in the purchase of land — Erection 
of house on land subject to the settlement — Pay- 
ment of purchase moneys to iwminee of trustee . 
vendor, — Where in the recitals of one of the title 
deeds to land facts are disclosed which point 
to a possible breach of trust having been com- 
mitted, a purchaser who omits to enquire has 
constructive notice of such facts as it is 
reasonable to suppose he would have learnt 
upon enquiry, but not of such facts as it is 
possible ne might have leamt. A purchaser 
from a trustee is justified in paying the pur- 
chase money to the trustee's nominee, pro- 
vided he obtains a receipt from the trustee. 
Flower v. Owen, 15 W.N. (N.S.W.) 23. 
(Manning, C.J., in Eq.) 

[New South Wales.]— Breach of Trust — 
Interest — Profits gained by use of Trust Fund. — 
A trustee in bceaeh of trust borrowed trust funds 
and paid them into his overdrawn account with 
a bank on which the trustee was paying seven 
per cent, interest ; the account remained over- 
drawn in varying amounts up till the hearing of 
the suit. Held, that the trustee mast repay the 
trust funds with seven per cent, interest. Fab- 
NBLL V. Cox, 19 N.S.W.L.R. (E.) 142, 15 W.N. 
(N.S.W.) 77. (Simpson, C.J. in Eq.) 

[Victoria.] —Breach of TtvoX— Indemnity— 
Trustee Company— Trusts Act, 1896 (No. 1421), s 
27. — ^Where a beneficiary in a trust estate has. 
requested a trustee company administering the 
estate to invest the trust funds in an un- 
authorised manner, the company is not 
entitled undef sec. 27 of The Trusts Act of 
1897, to be compensated by her oUt of her 
interest for any portion of the loss occasioned 
by such unauthorised investments which the 
company have had to make good for the 
benefit of other beneficiaries. The Court will 
be very slow to grant an indemnity to a 
trustee company against a beneficiary for a 
breach of trust, committed either through 
ignorance or with the best intentions, even 
though the breach were intended entirely for 
the advantage of the cestui que trust. Swan 
V. Perpetual Executors and Trustees As- 
sociation OF Australia, Limited, 23 V.L.R. 
293, 19 A.L.T. 61, 3 A.L.R. 188. (Holroyd, J.) 

[Victoria.] — Breach of trust — Investment in 
bank deposit receipts — Reconstruction of bank — 
Acceptance of neto deposit receipts a neio breach 
of trust — Limitation of action — Trustee party to 
trust deed — Breach of covenant — Trusts Act 1896 
[No. 1421), 8. 29 (b), — A trustee company, which 
was a trustee under a marriage settlement, in- 
vested trust funds in bank deposit receipts, 
which was an unauthorised investment. The 
bank having gone into liquidation, its assets 
were sold to a new company, and the trustee 
accepted deposit receipts in the new company 
in full satisfaction of its claim against the 
bank. Held (by the Full Court), that such 
acceptance was a new and distinct investment 
of the' trust funds upon an unauthorised 
security, and, being made within six years of 
action brought, the Statute of Limitations 



was no defence to an action for breach of trust. 
A trustee having invested trust fimds in un- 
authorised securities an action was brought by 
two persons, one of whom was entitled to the 
income, and the other to the corpus in le- 
mainder. The remedy of the former was 
barred by The Trusts Act, 1896, section ^9 
(&), but the latter was entitled to have the 
trust funds made good and properly invested. 
Held (by A'Beckett, J., 24 V.L.R. 258), that 
the person entitled to the income was entitled 
to the whole .income of the fund when pro- 
perly invested. By a marriage settlement 
under seal, to which the trustee was a party, 
it was provided {inter alia), that " the trustees 
shall invest the residue " in certain invest- 
ments, and "shall pay the dividends," etc., 
to certain persons. HeM (by A'Beckett, J., 
24 V.L.B. 258), that the deed amounted to no 
more than an acceptance of the trusteeship 
under seal, and that, therefore, an investment 
in unauthorised securities was not a breach of 
covenant so as to take it out of the Statute of 
Limitations. Matthews v. Trustees, Exe- 
cutors AND Agency Co., Ltd., 20 A.L.T. 
129, 4 A.L.R. 298. (Madden, C.J., WUliams 
and Holroyd, JJ.) 

[New South Wales.] — InYestment — **Real 
or personal securities " — Investment in fixed de^ 
posits, — Trustees having power to invest trust 
funds on real or personal securities have power 
to invest by placing money on fixed deposit with 
a building society. Logan v. Raper, 15 W.N. 
(N S,W.) 117. (Simpson, C.J. in Eq.) 

[Victoria.] —InYestment by Trustee Com- 
pany. — Deposits with banks — Companies Act, 
1890 (54 Vic. No, 1074), s. SS^^Construction of 
Act. — The above section, while it authorises the 
employment of bankers, does not on its true 
construction enlarge the powers of investment 
possessed by trustee companies in common 
with other trustees. Held, that the aj^ellant 
company was not authorised thereunder, or 
under its special Act, to invest trust moneys 
on deposit at interest with banks. Per- 
petual Executors, &c. , Association of Aus- 
tralia, Limited v. Swan, 1898 A.C. 763. 
(Privy Council), {yide next case.) 

[Victoria.] — Investment — Deposit ban^ — 
Trustee company —Companies Act, 1890(i^o. 1074), 
ss. 882, 383, 384, 385.— The proviso in s. 384 of 
The Companies Act, 1890, does not empower 
a trustee company administering an estate to 
deposit, by way of investment, with a banking 
company or corporation, such as is described 
in the said proviso, money belonging to such 
estate. Swan v. Perpetual Executors and 
Trustees Association of Australia, Ltd., 
23 V.L.R. 293, 19 A.L.T. 15, 3 A.L.R. 143. 
(Madden, C.J., Holroyd and Hood, JJ.) (Vide 
preceding case). 

[Victoria. ] — Investment —Ti^ust Junds.—k 
will authorised the trustees to invest moneys of 
the estate " tn such investments as they shall 
think fit." Held, that the trustees were actrag 
within their powers in purchasing shares in a 
company, upon which there was a liability for 
uncalled capital. Keys v. Keys, 20 A.LT, 7, 
4 A.L.B. 104. (A'Beokett, J.) 
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TEUST AND TUTJSJEE— Continued. 

[Qdibnu^d.] — Hopt^aje of traat eatftte— 

Sanation — Liability inejirred tcithout Uai't of 
Covrt—Breaeh of tratt — Truttet Act Amend- 
ment Act Of 1892 (56 Vie. No. 18). t. 2.^Tlie 
testator, b; his will, devised his re&l estate 
to trn8t«eH upon trust, at their discretion U> 
sell and l« invest tlie money arising from such 
BiiJe in stock, ele., or in such otber reasouiiibly 
safe and secure maoner ae they might deem 
eipediant. The will contained no power to 
mortgage the estate ur to grant leases. The 
tmst for conversion was not executed. In 
March, ISSB, the trust«eB leased part of the 
testator's lands, which were then unimproved, 
at a rental of £ft2 a year. The lease con- 
tiuned a covenant by the trnBt«BB that, at the 
md of the term, they would purchase 
from the hirer all buildiogs and improvements 
erected by the lessee with their consent, not 
exceeding in value £3,000. A brick hotel, 
whii^ was valued at £3,500, was erected on 
the land, and the hirer called on the trustees 
to pay him the £3,000, as provided by the 
covenant. No moneys of the estate were 
uvkilable, and the trustees applied by petition 
tor the sanction of the Coart to a mortgage 
over tlie land in question for £3,000, An 
annttal redtri of £250 waa offered for the land 
and- building, subject to the proposed mort- 
gttge. The petition was refused, and Chubb, 
J, held, that, in granting such a lease, the 
trustees bad committed a breach of trust, as 
 they were not aothorised by the testator to do 
BO ; and that the Conrt, by acoeding to 
the prayer of the petition, would in ^ect 
sanction such breach of trust. Held, also, 
that s, 2 of The Trustee Act Amendment Act 
of 1S92 contemplates expenditure in the future, 
for which the sanction of the Court must first 
be obtained ; so a trustee has no right *o 
spend money on, or incur liability in respect 
of, the trust estate, without the previous sanc- 
tion of tie Court, except possibly in cases of 
extreme urgency. Held, also, that the lia- 
bility under the lease was not a " debt or 
liability secured upon the estate" within the 
tneaaing of s. 2 of The Trustee Act Amend- 
ment Act of 1892. In re Palhes's Will, 8 
Q.L.J. (N.C.) 85. (Chnbh, J.) 

[VicToxu.]— New TruBteei— Appointment 

— eower to appoint companj/ toad jointly with in- 
dividual at traxtee avA executor — Sandkurit aitd 
Northern Diitrict Trutteet, Executors and Agency 
Company'i, I.ititiud. Act {No. 979), n. 1, 7 and 
10. — Where there are several joint individual 
trustees and a vacancy occurs, the defendant 
trustee company may be appointed to fill that 
vacancy. Hvmhle, the Court may grant probate 
of a will to the defendant trustee company and 
an . individual. Cbowley v. Sandbcrst and 

NOKTHEHN DlBimCT ThUSTEES, EXECtlTOB AN1> 

AoENCY CoiirAny, LrMiTED, 23 V.L.B. 661, 20 
A.L,T. 42, 4 A-L-B. 20S. (A'Eeckett, J.) 

[New Socth Wales.]— Power Of Sale— ifoio 
far trustee! imulielt for theactaalvalueincaak. — 
Trustees with a power of sale are not justified 
in selliuL' portion of the settled land to a 
municipality in consideration of a nominal 
sum, and a covenant to erect buildings thereon 
which will have the effect of increasing the 
selling price of the rest of tlie land, althou^ 



the benefit to (he estate will be greater than 
the actual value of the land proposed to be 
sold. Inre Lohd's Tbtisis, 15 W.N. (N.S.W.) 
lis. (Simpson, C.J., in Eq.) 

[New South Wai,bb.] - Rectification of 
charitable twmi—Imerlian of general power to 
mortgage— Service of petition on tlie Attoniey- 
Oeneral -Practice— Sir Oeo. Romilly'i Act (52 
Geo. ni., e. 101.— Beotifioation allowed of a deed 
of trnst under which land was held tor charitable 
purposes by the insertion of a general power 
to Uie trustees to mortgage for the purposes 
of the trust. Where a petition under Sir Geo. 
RomUly's Act oaks the Conrt to sanction a 
particular alteration in the trust deed, and not 
generally to settle a scheme, it is not neces- 
sary to serve tie petition on the Attorney- 
Gener^ ; it is sufficient to serve the minutes 
of the order made by the Court. In re The 
Tbusts or ?&& Maitland Roman Catbolic 
Cathedeal. 15 W.N. (N.S.W.) 5. (A. H. 
Simpson, J.) 



[Vici 



tiA.]— BMUlting Trust. 
See lapra Adiancemeiit. 



[New Sooth Wales.]— Sale by Trurtee— 

Payment of piircknie money to nominee. — A pur- 
chaser from a trustee is justified in paying the 
purchase money to the trustee's nominee, pro- 
vided he obtains a receipt from the trustee. 
Flowkkk. OwEN,15 W.N, (N,S.W,) 23. (Man- 
ning, C,J. in £q.) 

[VicTOEiA,] -Statute of Limltattoni. 
Sec lupra Breach of TrnBt- 

TBUST FUNDS. 

Investment of, under will 

See Will — Comti-uction. 
Profits ifained by uxe of 

See Trust and Tbustee — Breach 

of Trvst. 

ULTRA VIRES. 
Rei/idations 



UNDISCHARGED BANKRUPT. 

'owys em 
^ee Ba 
ruptey. 

UNREGISTERED ASSOCIATION. 

Set Company — liiiildiny Society. 
UNREGISTERED COMPANY. 

See Company — Building Soi'iety. 
UNREGISTERED INTEREST. 
In land, notice of 

See Land Transfer— Fraud. 

UNSUCCESSFUL PLAINTIFF. 
Administration suit — Costs. 
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VACATION— VENDOR AND PURCHASER. 
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VACATION. 

Application to sitiy/e Jiultje for Court 
See Pkactice — Vacation, 

VACCINATION. 

See Health — Vaccination, 

VAGRANT. 

[Queensland.] — " Frequenting " — Cricket 
ground — ** Place of public resort'^ — Vagrant Act 
(15 Vic, No, 4) 8, 3. — Defendant was charged, 
under s. 3 of the Act 15 Vic, No. 4, before 
justices, with " being a suspected person fre- 
quenting a place of public resort, with intent 
to commit a felony." The evidence showed 
that on the second day of a cricket match, 
at which there was a large attendance, the 
defendant was seen to enter the cricket ground 
four times within the space of twenty minutes, 
on one of which occasions he was seen at- 
tempting to pick a pocket. The defendant 
then left the vicinity of the ground. It also 
appeared that the defendant had been on the 
cricket ground during the first day of the 
match. Held, that there was evidence of the 
defendant's " frequenting " the cricket ground. 
Held, further, that a cricket ground is, during 
the playing of a match thereon, " a place of 
public resort" within the meaning of s. 3 of 
the Act 15 Vic, No 4. Toomey v. Williams, 
Ex parte Williams, 8 Q.L.J. 148. (Griffith, 
C.J., Cooper and Real, JJ.) 

[VicTOBiA.] — Insufficient lawful means of 
support — Idle and disorderly person — Evidence 
— Police Offences Act, 1890 {No, 1126), s. 40 (1) 
—Police Offences Act, 1891 (No. 1241), s. 11— Evi- 
dence upon a charge under The Police Offences 
Act of 1890, s. 40 (1), that the defendant is a 
person having "insufficient lawful means of 
support," must be limited to proof of that 
allegation, and evidence that the defendant 
has been guilty of larceny, or has been an 
associate of thieves, or that he is an idle and 
disorderly person, is not admissible. Whit- 
ney V. Wilson, 4 A.L.R. 291. (Madden, C.J.) 

VALIDATION COURT (New Zealand). 
See Native Lands, 

VALUATION. 

For probate duty 
See Paobate 
Duties.. 

VARIANCE. 

Of contract 
See Contract. 

VEHICLE. 

Use of, contrary to hy-law 
See Traffic. 

VENDOR AND PURCHASER. 

[New South Wales.] — ConBtructive Notice 
— Notice of breach of trust from recittil in title 
deed — Money subject to a settlement authorised 
to be laid out in the purcJtase of land — Erection 
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of house on land subject to the settlement — I^ay' 
ment of purchase moneys to nominee of trustee 
vendor, — Where in the recitals of one of the 
title deeds to land facts are disclosed which 
point to a possible breach of trust having been 
committed, a purchaser who omits to enquire 
has constructive notice of such facts as it is 
reasonable to suppose he would have learnt 
upon enquiry, but not of such facts as it is 
possible he might have learnt. A purchaser 
from a trustee is justified in paying the pur- 
chase money to the trustee's nominee, pro- 
vided he obtains a receipt from the trustee. 
Flower v. Owen, 19 N.S.W.L.R. (E.) 72, 15 
W.N. (N.S.W.) 23. (Manning, C.J., in Eq.) 

[New South Wales.J —Specific perfonnance 
against vendor and a subsequent purchaser 
with notice — Damages for breach of contract — 
Right of vendor to deduct amount of damage 
from the balance of purchase moneys due jrom 
him to the vendor,— A purchaser obtained a de- 
cree for specific performance against a vendor 
and a subsequent purchaser who had pur- 
chased with notice of the prior contract ; and 
also a decree for damages for breach of con- 
tract against the vendor. Held, that although 
the subsequent purchaser was entitled to the 
balance of the purchase moneys due ffom the 
prior purchaser, and, although he was not 
liable to the prior purchaser for the damages, 
the prior purchaser was entitled to deduct 
from the balance the amount of the damages 
due to him from the vendor. Crampton v. 
Foster, 19 N.S.W.L.R. (E.) Ill, 14 W.N. 
(N.S.W.) 186. (A. H. Simpson, J.) 

[New South Wales.] — Syndicate promoter 
Duty of one member of a syndicate, who sells his 
own property to the syndicate at a profit — Dis- 
closure of the dual position — Fiduciary relation- 
ship — Trustee and cestui que trust. — A land bank 
whose business was the buying and selling of 
land, having a property under offer to them 
for £14,000, succeeded in finding a syndicate 
of five persons, of whom H. was one, ready 
to take over the property from the bank for 
£20,000. The bank accordingly purchased the 
property, and on offering it to the syndicate 
found that one of the original five was no 
longer ready to purchase. To prevent the 
matter going off the bank put forward C. to 
take the place of the fifth member of the 
syndicate, and the sale was then completed. 
H. was not aware of the circumstances under 
which the bank had become possessed of the 
property, but he entered into the arrangeme it 
relying on his own judgment as to the value 
of the property ; he also knew before the pur- 
chase was completed that C was the nominee 
of the bank. Held, that although the bank 
was both vendor and co-purchaser, it was not 
the promoter of the purchasing syndicate, fo 
as to owe any duty to H. to disclose to him 
the price originally given for the property, 
nor did the relationship existing between the 
bank and H. as co-purchasers prevent the 
bank from making a profit at the expense of 
H., as he knew that the bank was vendor ?s 
well as purchaser, and that it was the busi- 
ness of the bank to make a profit out of land 
sales. The Real Estate Bank, Ltd., v 
Hunter, 18 N.S.W.L.R. (E.) 219. (Manning, 
C.J., in Eq.) 
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VENUE. 

Changs of 

See Pbaoticb — Venue, Change of 

VERDICT. 

Informal verdict 
'See Cbiminaij Law — Vertiiet. 

lnder£30 
See Ck)8T8 — Local Gotemment, 

VERMIN. 

[VicTOBiA.] — Loan — Petition — Irregularity — 
Default of former owner —Interest— Vermin De- 
struction Act, 1890 (No. 1153), as. 38, 47, 48. 49, 
50, 51, 63, 55. — Under section 49 (9) of the 
Act No. 1153 the Council may proceed upon 
one petition signed by one owner only, and u 
loan may be obtained upon several petitions 
each signed by one person. An objection that 
a petition was irregularly verified under tne 
Act was held to be technical and overcome by 
s. 38. The owner for the time being is answer- 
able for interest as well as for the debt 
although Uie default be that of a former 
owner. Pkesident of the Shibe of Mans- 
field V. Crockett, 23 V.L.R. 394, 19 A.L.T. 
90, 3 A.L.R. 229. (Hood, J.) 

VESTING. 

Of interest under mil 
See WiiiL — Construction, 

VESTING ORDER. 

Interest in a quaHz claim — Power of 
court to make — Chattel interest 
See Mining — Quartz claim. 

Homeward Bound Gold Mihikg Co., 
Ko LiABiLiTT V. McPhebson, 14 
W.N. (N.8.W.) 99. 

After apffoint^nent of new trustee — 
Jurisdiction to make vesting order on 
motion for appointment 
See Tbust and Trustie. 

In re Smith's Will, 14 W.N. 

(N.S.W.) 186. 

VEXATIOUS PROCEEDING. 

See Practice — Execution, 
See Practice — Pleading, 

VOID CONVEYANCE. 
See Bankruptcy. 

VOLUNTARY ASSOCIATION. 

Befusal to admit member 
See Injunction. 

VOLUNTARY WINDING-UP. 
Set Company. 



WAGES. 

See Mastxr and SsBTAKt — Work- 
men's Wages, 

Miner's 

See Mining. 

Seaman 
See Shipping — Wages of ^aman 

WAIVER. 

See Arbitration — Waiter, 
See Principal a5id Agent. 

r 

By hanker ^ of lien on promissory notes 
See Banking. 

Irretjularity^ of^ in closing pleadings 
See Practice — Irregularity, 

Of objections^ by adjournment 
See Adjournment. 
See Bankruptcy. 

Of objection to notice of appeal 
See Small Debts Regovery — 

Aftj^eat, 

Presumption of 
iS'ecrRoAD. 

Of protection of a charge created by 
statute 

See Insurance. 

By Warden of compliance with pro- 
visions of Mining Act 

See Mining — Cancellation of license. 

WARDEN'S COURT. 
Jurisdiction of 
See Mining. 
See Mining — Besidetice Area, 

Jurisdiction — Action in respect cf 

death by accident in mine 
See Mining — Accident in a Mine, 
Develin v. The Waihi-Siltbrton 
Gold Mining Co., 16 N.Z.L.B. 242. 

Prohildtion to 
See Mining. 
See Prohibition. 

WATER ACT. 

[Victoria.] — Drain, Obstraetion of— Land 
sold fry Crown— Water Act 1890 {No. 1156), ». 4. 
—Section 4 of the Water Act 1890 does not 
confer upon a grantee of Crown lands, a right 
of action for the obstruction by another person 
of a drain existing upon those lands at the time 
of the grant. Howitt v. Fitzobbald, 20 A.L.T. 
91. (Madden, C.J., Williams and A'Beckett, JJ.) 
{See also Easement — Implied Grant), 

WATER RESERVE. 

See Crown Lands (Land Appeal 

Court Cctses.J 

WATER RIGHT. 
See Mining. 
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WATER SERVICE. 

See Negligence — Water Service, 

WEEKLY HIRING. 

See Master and Sebvant — Work- 
men's Wages, 

WEEKLY TENANCY. 

See Landlord and Tenant. 

WILL. 

Bequest — Chnniable gift — ** Fuhlic 
institution *' — Benevolent asylum — 
Exemption from duty 

See Probate and Succession 

Duties. 

Jn re Carter, 16 N.Z.L.R. 31. 

Legacy — Residuary bequest — Life 
assuran-e policy — Direction for pay- 
m^'nt of debts thereout — Life Assurance 
Policies Act, 1864, s, 83 
Sej- Life Assurance. 

RUDDENKLAU V. RuDDENKLAU, 16 

N.Z.L.R. 404. 
Of married woman 

See Probate and Administration 
— Testamentary Capacity. 

Revocation of 

See Probate and Administration 
— Revocation of Will, 

Trust to divide estate equcdly between 
three beneficiaries — Power of bene- 
firiaiies to insist upon sale — Partition 
Act (41 Vic, No. 17) 
See Partition. 

Oatlet v. Oatley, 19 N.S.W.L.R. 

(E.) 122, 15 W.N. (N.S.W.) 72. 

Trust for accumulation — Direction to 
pay debts out of estate generally — 
Exoneration of mortgaged property 

See Trust and Trustee — Breach 

of T^mst, 

Moasr. Moss, 19 N.S.W.L.R. (Eq.) 
146. 

WILL. 

Appointment by Will. 
Charitable Bequest. 
Construction — Annuities. 

Bequest. 

Deficiency of Assets. 

Devise. 

Eldest Son. 

Executor's Right to Resi- 
due. 

Forfeiture Upon Marriage. 

Gift, Absolute. 

Gift Over. 

Gifts. 



WILL — Continued. 

Interest on Legacies. 

Issue, In Default op 
See also Gift. 

Money. 

Mortgage Debt. 

Property not Specified. 

Revocation of Trusts. 
Investment op Trust Funds. 
Mortgage by Trustees. 

WILL. 

[New Zealand.]— Appointment by will — 

Power of — Special power — General dcvi.se — In- 
tention to exercise. — Under a deed of settlement, 
property was in certain events to be held v 
trust for such one or more of the issue of the 
settlor and his wife, with such future execu- 
toiy and other trusts for the benefit of such 
issue, and with such provisions for their main- 
tenance, etc., and at such day or time or 
respective ages, and, if more than one, in such 
parts, shares, and proportions, and upon sucn 
conditions, and with such restrictions and 
limitations, and in such manner, as the settlor 
should by deed or will appoint. The settlor, 
by his will, devised, bequeathed, and appointed 
all the residue of his real and personal pro- 
perty to trustees for certain purposes. Some 
of these purposes were inconsistent with the 
provisions of the deed of settlement, and the 
trustees of the will were not the same as the 
trustees of the settlement. The testator had 
no other general power of appointment. Ileldy 
that there was no intention shown to exercise 
the power of appointment. In re Turnbull, 
16 N.Z.L.R. 449. (Edwards, J.) 

[New Zealand.]— Charitable bequest — Con- 
dition precedent or subsequent — Rule against 
perpetuities — The Hospitals and Charitable In- 
stitutions Act, 1885, s. 15. — A testator left the 
bulk of his property to trustees upon trusts 
for realisation and investment; to pay an 
annuity to his wife during widowhood, and un 
allowance to his son ; and to invest the sur- 
plus income. He then directed his trustees, 
from and after the decease or future marriage 
of his wife and the decease of his son, to pay 
and apply the net income of his trust estate 
at such time and times and in such manner in 
all respects as they in their absolute discre- 
tion should think expedient for the mainten- 
ance and benefit of a charitable institution 
under The Hospitals and Charitable Institu- 
tions Act, 1885. He proceeded, ** I further 
declare that the said provision for the benefit 
of the said institution is hereby made on the 
express condition only that there shall at all 
times for ever hereafter be paid out of the 
Consolidated Fund to the Board of the dis- 
trict having the control of the said charitable 
institution the annual subsidy of 10s. for every 
£1 of the said net income to the extent of 
£500 in each year ; and, further, for the pur- 
pose of estimating the amount of the said 
annual subsidy, the said net income of my 
trust estate for each year applicable to the 
maintenance of the said institution shall he 
deemed and taken to be a separate bequest for 
each such year." Held, that the condition jn 
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which the bequest was given — viz., the pay- 
ment of the subsidy out of the Consolidated 
l<und — was not a condition precedent to the 
vesting of the Board's interest. Held, also, 
that, uiasmuch as it was a bequest to a charity 
under which the Board on the death of th? 
annuitants acquired a vested interest, the rule 
against perpetuities did not apply. Helay 
also, that even if the Board took no vested 
interest under the bequest, the discretion given 
to the trustees to apply the net income for 
the maintenance and benefit of the Home, £i 
such times and in such manner in all respects 
as they in the exercise of their absolute dis- 
cretion shall think expedient, did not infringe 
the rule against perpetuities, inasmuch as upon 
a proper construction of the will such dis- 
cretion was limited by those parts which show 
an intention to apply the annual income to 
the charity annually. Moule v. Overton, 16 
N.Z.L.R. 106. (Denniston, J.) 

[New South Wales. J — Consiraction — An- 
nuities— If /^t/urr payable from tlie testator^tt 
death, — An annuity given out of residue is pay- 
able from the testator's death. Curtis v. Alli- 
BAND, ly N.S.W.L.B. (E.) 34, 14 W.N. (N.S.W.) 
150. (A. H. Simpson, J.) 

See aUo Deficiency of asieti. 

[Nj£w Zealand.] —Construction— Bequest— 
Bequest of *' tlie Mortgage 1 hold " on certain 
land — First and second mortgage Jield by testator 
— Application to both — Releajte of debts due by 
nepntws — Debts specijically bequeathed — Debts 
due by nepfieic and another Jointly and severally, 
— A testator, resident in England, held at th« 
time of his death a mortgage of certain iahdt< 
in New Zealand, and an agreement to give ' 
further mortgage of the same lands. xhe 
further mortgage was not actually executed m 
New Zealand until after his death, but it 
appeared probable that when making his will 
he supposed that it had been executed. By 
his will he bequeathed to trustees " the moic- 
gage which 1 hold " upon the lands in ques- 
tion, describing them. Held, that the bequest 
applied to botli debts and both securities. A 
provision in a will releasing all debts due «.o 
the testator by any of his nephews con- 
strued as limited to debts not specially be- 
queathed. Where a will contained such a pro- 
vision, and all the debts owing by one 
nephew were partnership debts, owing by him 
and his partner jointly and severally. iSemblc, 
that the provision applied to such partnership 
debts, where not specifically bequeathed. 
In the J. N. Wilson (J)£ceased), 16 N.Z.L.B. 
619. (Prendergast, C.J.) 

[Victoria.] — Construction — Bequest — Be- 
quest ot residue of personal estate only — Wliere 
both real and personal estate previously referred 
to in lym — Ao intestacy. — A testator devised 
and bequeathed his real and personal estate .u 
a Trustee Company " upon trust to sell, call 
in and convert so much thereof as shall not 
consist of ready money into money," at its 
absolute discretion, and " out of the proceeds 
of sale and such ready money as aforesaid " io 
pay his debts and certain legacies, and then 
to pay the residue of his "said personal estate" 
to a specified legatee. Held, that there was 
Uo intestacy as to the realty, and that the 



words " said personal estate " related to the 
proceeds of both the real and personal estate 
previously referred to in the will, //t re 
O'Dbiscoll's Will, National Trustees Co. , 
Ltd., v. O'Connbll, 4 A.L.R. 258. (Hood, J.) 

[VicTOBiA.] — Construction — Deficiency of 

assets — Apportionment of dividekds between capi- 
tal and inooine— Valuation of Annuity — Hate of 
interest on legaciet — Itme at which interest should 
begin to accrue — Power of Court or Judge to fix rate 
or time — Hules of Supreme Court, 1884, Order LV., 
r. 64. — Where assets are insufficient to pay 
legacies in full, any dividend to be paid or 
appropriated in respect thereof should be 
apportioned between capital and income cy 
ascertaining the sum which, if put out im 
interest at the fixed rate and at the fixjd 
time, and accumulated at compound interest 
at that rate with yearly rests (deducting in- 
come tax, if any), wouid with the accumula- 
tions of interest, amount to the sum so to ha 
apportioned on the day when that sum was 
actually got in, the sum so ascertained to l«e 
treated as capital and the residue of the sum 
so to oe apportioned as income. As to ho 
much of the capital of any legacy in which 
any person has a life estate, as is so appor- 
tioned from time to time, the legatee can 
thereafter claim in respect thereof only the 
income actually produced by its mvesiment. 
In case of a deficiency of assets, a legacy of u 
life annuity should, for the purpose of dis- 
tribution ot the assets, be treated as a legacy 
of a sum amounting to the value of tne 
annuity at the death of the testator and then 
payable. The manner in which such computa- 
tion should be made determined. Under Order 
LV., r. 64, ot The Rules of the Supreme 
Court, 1884, the Court or a Judge has power 
to fix a different rate of interest pay- 
able on legacies and a different time at which 
interest should begin to accrue unless the rate 
or time is fixed by the will. The Nationai^ 
Trustees, Executors and Agency Co. of 
Australia, Ltd., v. McCracken, 19 A.L.T. 
175, 4 A.L.R. 31. (Holroyd, J.) 

[Victokia] — Construction— Devise— 2><;t;t«€ 

of freeliold with buildings to take e^ect 15 
years after death of testator — Right of ultimate 
devisee to occupy in meantime — Repairs — Insur- 
ance— Rates— -Trusts Act 1896 {No, 1421), «. 28. 
— A testator directed his trustees to grant tu 
a beneficiary, as from the date of his decease, 
the use (with right of residence or of receipt 
of all rents) of part of his real estate, with 
the buildings erected thereon, and to convey 
the freehold to such beneficiary at the ex- 
piration of fifteen years thereafter, if then 
living with a gift over in the event of the 
prior decease of such beneficiary without issue. 
Held, that the trustees were bound, during the 
fifteen years, to maintain such builamgs 
against deterioration, and for that purpose to 
keep them in repair : that they had a discre- 
tion to insure : that as to both repairs and 
insurance, and also as to payment of munici- 
pal, sewerage, and water rates the cost 
should fall on the beneficiary during 
the fifteen years : and that in the 
event of the bcntficiary failing to furnish 
the necessary means the trustees would be at 
^berty to enter into possession, and from the 
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rents provide the requisite funds. In re 
BowDEN, Hendy v. Bowden, 4 A.L.R. 30. 
(A'Beckett, J.) 

[Victoria.] — ConBtraction — Eldest son— 
Money directed to be paid to " the eldest son." — 
A direction ii> a will to pay money on T.C/s 
death to " the eldest son of T.C." means 
that the money to be paid to the son who 
is first born, and not necessarily to the son who 
may survive and be the eldest at the time of 
T.C.*8 death. In re Cochran's Will, 4 A.L.B. 
93. (Holroyd, J.) 

[Queensland ] — CoiiBtructioii — Executor's 
right to residue. — Where a testator made a will 
in the following terms : — 

This is the last will and testament of me, 
J.W., of E., in the Colony of Queensland, 
Licensed Victualler, made the 10th day of 
April, 1896. 1st — I direct that all my pro- 
perty of whatsoever description be converted 
into money after my decease. 2nd — I give the 
following legacies : — 

To of the sum of 

To of the sum of 

To of the sum of 

To of the sum of 

To of the sum of 

free of legacy duty. 3rd — As to the rest, 
residue and remainder of my property I give 
and bequeath the same to of 

And I hereby appoint B. and C. the executors 
of this my will. Then followed the usual 
attestation clause and the signature of W. and 
two witnesses, G. and M. Held, that the 
executor was beneficially entitled to the whole 
estate. In re Williams, Barry v. Attor- 
ney-General OF Queensland, 8 Q.L.J. 159. 
(Cooper, J.) 

[New South Wales.] — Construction — For- 
feiture upon marriage with certain persons 

— Payment of share upon giving bond to comply 
with condition, — A testator devised and be- 
queathed certain interests under his will upon 
trust for his children to vest when the 
youngest attained twenty-one years ; but the 
share of any child who intermarried with f 
Roman Catholic was immediately to divest 
from him, and go to the others ; each child 
was empowered to sell his expectant share 1o 
another child, and thereupon the purchaser 
should be " entitled to receive the share so 
purchased as if the shate had been devised to 
him, the purchaser. '^' Held, that the for- 
feiture clause was good, and applied tc subse- 
quent marriages, and not merely to a first 
marriage ; that, upon the sale by one child to 
another of his share, that share became freed 
altogether from the forfeiture clause; that the 
trustees might pay over the shares to the 
married children upon receiving bonds from 
them to comply with the condition, and to the 
unmarried children upon a similar bond from 
them and one surety. Evans v. Torpy, 19 
N.S.W.L.R. (E.) 91, U W.N. (N.S.W.) 185. 
(A, H. Simpson, J.) 

[New Zealand.] —Construction— Gift abso- 
lute to A followed by absolute gift to B— 

Context indicating intention to [cut down A^s 



estate, — An absolute gift by will cannot be cut 
down unless there is a clear indication of an 
intention to defeat it by a subsequent clause. 
A testator, after directing the payment of his 
debts, etc., devised and bequeathed all his 
property to A. absolutely, and expressly gave 
him power to sell, lease, or dispose of the 
same in any way he might think fit. He then 
provided that in the event of A.'s death he 
sievised and bequeathed the whole of the estate 
" remaining " to B. absolutely, to deal with ns 
he might think fit. He appointed A. executor. 
A. and B. both survived the testator. Held, 
that A. took absolutely, and B. nothing. 
Jacob v. Jacob, In re Jacob, 16 N.Z.L.R. 
52. (Williams, J.) 

[Victoria] —Construction— Gift, absolute— 

Subsequent cutting down with i^oid gift over — 
Gift of income of void gift.— A testator, by his 
will, gave property to trustees in trust for A., 
subject to a subsequent declaration cutting 
down the estate of A. to an estate for life, 
with a gift ever to such of her children as 
should attain the age of 25 years. By a sub- 
sequent clause he directed the trustees to 
apply the income of the expectant shares of 
such children tojtheir maintenance and education. 
Held (reversing the decision of Madden, C.J.), 
that the gift of income for the maintenance of the 
children was accessory to the gift of shares to 
the children, and that as the gift of shares 
was void for remoteness, that of income was 
also void. In re O'Brien, Prytz v. Trustees, 
ExBCTTTORs AND Agency Co., Ltd. , 20 A.L.T. 
105. 126, 4 A.L.R. 270. (Williams, Holroyd, 
and Hood, JJ.) 

•[New Zealand.] — Construction— Gift OYer 

Death leaving issue — Period rejerred to — Vesting 
or period of distribution — Substitutionary gift — 
Divesting of vested interest. — A testator demised 
and bequeathed his property to trustees upon 
trust for sale and conversion, and gave a life 
interest to his widow, and directed that, from 
and after the decease of his widow, the 
trustees should hold in trust for all his children 
who, being a son or sons should attain the age 
of twenty-one years, or being a daughter or 
daughters should attain that age or marry 
under that age; provided that if any child of 
his should die, leaving a child or children who, 
being a son or sons should attain the age of 
twenty-one years, or being a daughter or 
daughters should attain that age or marry 
under that age, then such last-mentioned child 
or children should take the share which his, 
her, or their parent would have taken if such 
parent had survived and attained the age of 
twenty-one years. Held (afiSrming the decision of 
Williams, J.), that the gift over to grandchildren 
took effect only in the event of a child dying with- 
out having attained a vested interest, and 
that the interest of a child, once vested, was 
not liable to be divested in the event of such 
child subsequently dying before the tenant for 
life, leaving a child which should attain the 
age of twenty-one years or (if a daughter) 
marry under that age. Reid v. Wishart, 
16 N.Z.L.R. 218. (Prendergast, C.J., Dennis- 
ton, ConoUy and Edwards, JJ.) 

[New Zealand.]— Construction— Gift Over 

— *' Provided any child of mine shall die leaving 
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a child^* — Time to which such dying must be re- 
ferred — A testator, after devising and bequeath- 
ing his property to trustees upon trust for sale 
and conversion, and giving a life- estate therein 
to his widow, provided as follows : *' From 
and after the decease or second marriage « f 
my wife, whichever shall first happen, in trust 
for all my children who, being a son or sons, 
shall attain the age of twenty-one years, or, 
being a daughter or daughters, shall attain 
that age or marry under that age, and, if 
there snail be only one such child, the whole 
to be in trust for that one child. Provide! 
always that, if any child of mine shall die 
leaving a child or children who, being a son 
or sons, shall attain the age of twenty-one 
years, or, being a daughter or daughters, shall 
attain that age or marry under that age, then, 
and in every such case, the last-mentioned 
child or children shall take, and, if more than 
one, equally between- them, the share which 
his, her, or their parent would have taken of 
and in the residuary trust funds and premises 
if such parent had survived and attained the 
age of twenty-one years." Heldy that the 
words in the proviso referring to the death of 
a child meant the death of the child at any 
time before the contingency on which his or 
her legacy rests, and not before the death of the 
testator or of the tenant for life. Wishart v. 
Reid, 16 N.Z.L.B. 39. (Williams, J.) 

[New Zealand.] — Construction — Gift 

over — Repugnant provisiotis — Life-estate. — A 
testator died leaving a will the operative part 
of which commenced as follows : *' After pay- 
ment of all my just debts, funeral and testa- 
mentary expenses, I give, devise, and be- 
queath unto my dear wife, Mary Smith, all 
my real and personal estate whatsoever, and 
wheresoever situate, to be for her sole use and 
at her absolute disposal ; and after the death 
of my wife the whole of the property, ex- 
cepting Sections 108 and 109, Allnutt Street, 
Wallingford, with dwelling-house thereon, is 
to be realised as soon as possible." The will 
then provided that certain legacies were -o 
be paid, and continued, " The remainder, if 
any, of the proceeds of the property to be 
equally divided amongst" certain persons 
named, and appointed the Public Trustee exe- 
cutor. Heldf that the testator's wife took an 
estate in fee-simple in Sections 108 and 109, 
Allnutt Street, Wallingford, with the dwell- 
ing-house theron, and a life-estate in the per- 
sonal property and in the rest of the real 
property. Smith v. The Public Trustee, 16 
N.Z.L.R. 475. (Denniston, J.) 

[New Zealand.] — Construction — Gift to 
wife, and at her death to Children— i^ea^ 

and personal estate. — A testator by his will gave 
all his property, real and personal, to his wife ; 
at her death to be equally divided between her 
children. Held, that the wife took a life interest 
in the real estate, and an absolute interest in 
the personal estate. In re Jeffs, Goodfellow 
V, Jeffs, 16 N.Z.L.R. 496. 

[Victoria.] — Construction— Gift — Issue — 

Gift to persons living at a certain period and the 
" issue " of those who are dead — Whether issue 
includes other than children. — A testator devised 



property to trustees upon trust to pay the 
income equally among his brothers and sisters 
living at his death and such of the issue of 
any brother or sister who should predecease 
him. And upon the death of the last surviv- 
ing brother or sister, to hold the corpus upon 
trust for the issue of his brothers and sisters, 
taking by substitution as tenants in common, 
equally among them, if more than one, the 
share to which their parents respectively 
would have been entitled if the corpus had 
been given to the brothers and sisters ts 
tenants in common. Heldy that the gift of 
corpus was to children of brothers and sisters, 
and did not extend to children of those child- 
ren. Whiting v. Mopfatt, 20 A.L.T. 113, 
4 A.L.R. 246. (Holroyd, J.) 

[Victoria.] —Construction— Gifts to named 
beneficiaries— Gt/^ of residue without naming 
donee— Intention. — G. by his will provided as 
follows: "I give unto A.H., my house and 
grounds. My furniture and effects to Mrs. 
A.H. The cash in bank and elsewhere, after 
payment of my just debts, funeral and testa- 
mentary' expenses, also a tombstone on my 
grave, and I hereby appoint H.E. executor of 
my will." Held, that as the testator showed 
on the face of his will an intention to dispose 
of the whole of his property, and intended that 
the two persons named therein should benefit 
thereby, there was no intestacy as to the cash 
in bank and elsewhere, and that Mrs. A H. 
was entitled thereto after payment of testa- 
tor's debts and funeral and testamentary ex- 
penses. In re Guerson, Edgar v. Hallam, 
4 A.L.R..256. (Hodges, J.) 

[Victoria.] — Construction — Interest on 

Legacies— Po«<pof. anient — S , who died on 5th 
April, 1894, bequeathed £1000 to the trustees of 
Trinity College, and >:ave power to his executors 
to postpone the payment of any sum bequeathed 
by his will. The legacy was not paid until the 
26th November, 1896, the executors acting under 
the power of postponement. Held, that no in- 
terest was payable on the legacy. Gok v. Henty, 
4 A.R.R. (C.N.) 5. (Holroyd, J.) 

[New South Wales.]— Construction— Issue, 
In default of— Wills Act, s. 29— Estate tail- 
Trust for sale of land and distribution of pro- 
ceeds where portion of the land sold before date of 
will — Whether the unpaid purchase moneys 
secured on mortgage pass under the trust. — A 
testator devised an estate of 151 acres to a 
trustee on trust to sell and to pay the pro- 
ceeds to H. Before the date of the will the 
testator had sold portion of the estate and 
received part of the purchase money, the 
balance being secured by mortgage of the 
portion sold, and being unpaid at the testa- 
tor's death. Heldy that A.' was not entitled 
to the unpaid balance of the purchase moneys. 
A devise to H. for life, and after his death to 
his heirs and in default of issue over, gives A. 
an estate tail. Shand v. Robinson, 19 
N.S.W.L.R. (E.) 85, 14 W.N. (N.S.W.) 214. 
(Manning, C. J., in Eq.) 

[Victoria.] — Construction — Honey— Mean- 
ing of. — A testator had money on deposit in the 
English, Scottish and Australian Bank^ Ltd., 
and also in the National Bank. On the sus- 
pension of these Banks he was obliged to take 
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deferred deposit receipts and inscribed stock 
in the one bank in place of the money so 
deposited, and deferred receipts and prefer- 
ence shares in the other bank. By bis will he 
gave, deyised, and bequeathed all his real 
and personal estate, to oe disposed of in the 
following manner : {inter aJia) he bequeathed 
to his wife " the interest of any money I may 
have in the branch of the English, Scottish 
and Australian Bank, Limited, at Camber- 
well," and on her death he bequeathed this 
money to his son. He also bequeathed to his 
daughters ''all the money I possess in the 
National Bank at Prahran." If the word 
" money " did not include the stock and shares 
in these Banks* the testator would have 
died intestate as to this portion of his 
property. Held, that the word '* money " in- 
cluded, not only any money that might be in 
these banks on deposit receipt at the time of 
his death, but also the inscribed stbck and the 
preference shares. Baxter v. Baxter (No. 2), 
19 A.L.T. 289, 4 A.L.R. 122. (A^Beckett, J.) 

fVicTOBiA.]— ConBtruction— HoFtgage Debt 

— Payment of amoufU du£ by devisee* or otU of 
reHdue—Real Property Act, 1890 (No, 1137), «. 
137. — Where a testator by hi? will after payment 
of my debts deyi-^ed real estate whibh was sub- 
ject to mortgage. Heid^ that the mortgage debt 
must be paid out of the residuary estate, and not 
by the devisee of the mort»{a}jted property. Elms 
V. Glin, 4 4.L.E. (C.N.) 37. (A'Beokett. J.) 

[VicroRiA.] — OoiiBtractioii — Property de- 
Tised and bequeathed not tpecifled.— A will, 
after providing for payment of the testator's 
debts, funeral, and testamentary expenses, pro- 
ceeded as folio VB : — ** I give, devise and bequeath 
unto M.B. my wife (tic), and I hereby appoint 
M.B. executrix of this my will." Held, that 
M.B. was entitled to an absolute interest in the 
real and personal estate. In re Btbke, 4 A.L.B. 
289. (A*Beckett, J.) ' 

[New Zealand.] — CpnttFQoiion — ReYOca- 
tioii of TrustB and deolariktion of new TruBtB 
— Contptt of life tenant given— Death before 
execution by trustees ^Effectiveness of^ consent — 
Validity of power — Uncertainty — Operative words 
CQiflroIM by reeitals—Belease— Will — Gift to 
class or persona designata — Brothers and sister. — 
A testator's residuary estate was by his will 
given in trust for his four stepchildren, F., 
H., A., and E., in certain shares, subject to 
a life-interest given to his widow. The share 
of H. was, however, settled upon trusts under 
which it would, in certain events, become 
divisible apiongst F., A., and E. A deed of 
family arrangement was executed under which 
A. received his original share during the life- 
time of the testator's widow, the share being 
fixed at a certain sum, and the deed providing 
that the whole residuary estate remaining 
vested in the trustees should belong exclusively 
to and be available for division between F., 
H., and E. only, in the propoirtions njentioned 
in the will, A. surrendering and releasing all 
his beneficial right, title, and interest therein 
and thereto. The recitals in the deed did not 
show that A. might in certan events become 
entijkled to participate in the share of H., and 
there was f^ clause in the operative part of the 
de^d whidi indicated that the intention was 



that the sum paid to A. should be received oy 
him in discharge of his original share onlv. 
Held, by the Court of Appeal (unanimously 
affirming the decision of Prendergast, C.J.), 
that the surrender and release by A. must be 
construed as applying only to idn original 
share, and as not affecting his right to partici- 
pate in H.'s share in the events mentioned in 
the will. The will gave the income of H.'s 
share, 4uring his lifetime, in certain events, 
in trust for "the brothers and sister" of H., 
or such of them as should survive the testator, 
and for the children of any of them who 
should die before the testator; and it gave 
the capital, after the death of H., in certaip 
events, in trust for " tl^e brothers and sister " 
of H., and their respective children, in the 
manner before declared concerning the income. 
Held, by the Court of Appeal (unanimously 
affirming the decision of Prendergast, C.J.), 
that this trust of the capital was one in favour 
of the two brothers and the sister of H. as 
personae desiffnatoRf and that A.'s representa- 
tive did not lose the right to participate by 
reason of A.'s death before H. The will pro- 
vided that, notwithstanding the preceding 
trusts of H.'s share, the trustees might at any 
time or times, if they in their uncontrolled 
discretion should think fit so to do, transfer 
or pay the whole or any part of the capital 
of H.'s share to him for his absolute use, or 
otherwise apply the same for his benefit, or 
they might with the consent of H. revoke bv 
deed all or any of the trusts before declared, 
and declare any new or other trusts of or con- 
corning his share or any part thereof. The 
trustees, who were resident out of the colony, 
sent a deed of revocation and declaration '^f 
new trusts to' H., who was resident in the 
colony. He assented to it and executed it, 
and died two days afterwards. It was exe- 
cuted by the trustees as soon as practicable, 
though not untU six weeks or two months 
afterwards. Held, by the Court of Appeal 
(affirming the decision of Prendergast, C.J.), 
that the consent given by H. during hi£| life- 
time was effective as a consent to the execu- 
tion of the power after his death, the consent 
by H. and execution by the trustees having 
been all part of the same transaction, and 
there being nothing in the will from which it 
could be inferred that the power must be 
executed during the lifetime of H. Held, also 
by the Court of Appeal, that, the provision in 
regard to the declaration of new trusts being 
a powi^r, and not a trust, it was not void for 
uncertainty. Pennefather and ConoUy, JJ., 
dissented from the decision of the Court as io 
the effectiveness of the deed of revocation, an4 
declaration of new trusts, on the ground that, 
in their opinion, the language of the will 
showed that, in the particular case, the power 
was intended to be ^xercised during the life- 
time of H. only. Dyer v. Baker, 16 N.Z.L.R. 
714. (Denniston, Conolly, Edwards and Penne- 
father, JJ.) 

[^8W ZvAiiAMD.]— Investment of trust fionds 
—The Trwte^ Act 1H8^ Amendment Act, 1891 .—A 
direction in a will that during suspense of abso- 
lute vesting the trustees shall invest all moneys 
coming to their hands upon first mortgage of 
real esUM in the Provineial IMatrict of Anekland 
with full power from timQ to tkne at their 



808 



WILL— WITNESS— WORDS. 



804 



WILL — Cont inued, 

discretion to vary their securities and investments 
for others of alike nature, does not " expressely 
forbid " trastees to invest trust funds under s. 
14 of The Trustees Act 1883 Amendment Act, 
1891. ELiNNAN V. Robinson. 16 N.Z L.R. 325. 
Conolly, J.) 

[Victoria.] —InYestment — Tnut funds.— A 
will authorised the trustees to invest moneys of 
the estate " in such investments as they shall 
think fit." Held^ that the trustees had acted 
within their powers in purchasing shares in a 
company upon which there was a liability for 
uncalled capital. Keys v. Keys, 20 A.L.T. 7, 
4 A.L.R. 104. (A'Beckett, J.) 

[Victoria.] — Mortgage, by TrasteeB — No 

express power — Construction. — A testator devised 
and bequeathed his real and residuary per- 
sonal estate upon trust for sale and con- 
version, with power to postpone the sale and 
conversion, and in the meantime to manage 
and order the affairs of the estate, to make 
improvements, to purchase stock, and to em- 
ploy for these purposes the capital employed 
by the testator at his death, and any addi- 
tional capital which tae trustees should think 
proper, and generally to do all such acts and 
things whatsoever for the management and 
improvement of the estate in the same manner 
as if they were absolute owners of it. The 
trustees (who were also executors) were em- 
powered to purchase any lands contiguous to 
the estate ; and the wilt contained a declara- 
tion that the receipt of the trustees for any 
moneys advanced by any mortgagee, purport- 
ing to be made under any power in the will, 
should effectually discharge the person paying 
the same, and that the mortgagee need not 
enquire into the occasion of or the necessity 
for the mortgage. No express power to mort- 

fage was, however, given to the trustees, 
'he testator bequeathed an annuity to his 
widow. Held, that the trustees had power to 
mortgage the estate for the following pur- 
poses : — (1) To discharge a mortgage debt raised 
on the estate by the testator. (2) To dis- 
charge a mortgage debt raised by the execu- 
tors in order to pay the debts, funeral, and 
testamentary expenses and probate duty. (3) 
To discharge a mortgage debt raised by the 
trustees for the purchase of stock for the 
estate. (4) To raise money from time to time 
temporarily for carrying on the management 
of the estate, and for paying the annuity to 
the widow. In re. Beal, Grey v. Bbal, 23 
V.LR. 569, 19 A.L.T. 195, 4 A.L.R. 49. 
(Williams, J.) 

WITNESS. 

Examination of 

See Bankbuptcy. 

See Practice — Commission to eX' 

amine vrltness. 
In gaol — Power of court to direct pro- 
duction to give evidence in civil action 

See Criminal Law — Evidence, 

(See also ^TtkcncE— 'Commission to 

examine witness, ) 
Qualifying fee — Taxation of costs 

See Costs. 



WRIT OF EXTENT. 

Prerogative right of Crown in respect 
of debts 
See Bankruptcy. 

In re Baynes, Ex parte Attorney - 

General, 9 Q.L.J. 33. 

WORDS. 

** Actual weight *' 

See Minks. 

Dixon r. Rogers, 19 N.S.W.L.R. (L.) 
33, 14 W.N. (N.S.W.) 130. 

** Aftt'moon'* t 

Set Factories and Shops. 

Ellis v, Horsley Bros., 23 V.L.R. 
009, 19 A.L.T. 202, 4 A.L.R. 59 

*• .\ft£r payment of all my just debts " 

See Insurance. ' 

In re Neville, 19 N.S.W.L.R. (B. and 
P.) 22, 8 B.C. (N.S.W.) 40. 

** Annual " 

See Taxation. 

Cooper v. The Commissioner^ of 
Taxation. 19 N.S.W.L.R. (E.) 1. 

'''Assessment Books'^ 

aS"^*' Taxation 

Cooper v. The Commissioners of 
Taxation, 19 N.S.W.L.R. (E.) 1, 

" Book debts " — *• Business " 
See Assignment — Booh Debts, 

Lesser, .. Shire of Wannon, 23 

V.L.R. 440, 19 A.L.T. 139, 3 A.L.R. 

267. 

Bacon v. Yatchaw Irrigation, etc., 

Trust, 19 A.L.T. 241. 

*' ( 'ompletion " 

See Taxation. 

Cooper v. The Comi^iissioners of 
Taxation, 19 N.S.W.L.R. (E.) 1. 

'* Councillor " 

See Local Government — Ouster. 
R. V. Cameron, Er parte McLeirh, 
20 A.L.T. 122, 4 A.L.R. 296. 

" CouH " means a single Judge of the 

(Supreme) Court 

See Privy Council Appeals. 

Commercial Bank v. McGaskill, 
23 V.L.R. 343, 19 A.L.T. 102, 3 
A.L.R. 217. 

** In default of issue " 

See Will — Construction, 

Phand v. Robinson, 19 N.S.WX.R. 
(E) 86, 14 W.N. (N.S.W.) 214, 

''Issue'' 
See Will — Construction. 

Whiting v. Moffat, 20 A.L.T. 113» 
4 A.L.R. 240. 

** Loitering" 

See Local Government — By-law, 
Geelam v. Ryan, 20 A.I:i.T« 160, 4 
A.L.R. 234. 
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''Money'' 

See \WiLi^— Const rtict ion, 

Baxter v. Baxter, 19 A.L.T. 239. 

** Nearest accessible pound. " 

Sef Impounding. 

Adam v. Ryan, 23 V.L.R. iU, 19 
A.L.T 9«J, 3 A.L.R. 231. 

Person heiutiviaUij interested'" 
See Mining — Arritlevt in a wine, 

** Person finally siucessful " 
See Land Transfer — ( 'areat, 

** Personal representatire " 
See Mining — Acf-ident in a mine, 

** Place " 

See Gaming. 

Potter v. Thomas, 19 N.?.W.L R. 
(L.) 170, 14 W.N. (N.S.W.) 171. 

** Prosecuting barrister " — ''Prosecutor 

for the Qhwen " 

See Civil Service. 

Smyth v. R., 1898, A.C. 782. 

** Quaker oats " subject to same duty 
as oatmeal 
See Customs. 

ACHESON V. WOLLASTON, 19 A.L.T. 

167, 4 A L.R. 27. 

"Street" 

See Gaming — Jiettintf in a Street. 
Sheahan v. Jackman, 19 A L.T. 
184, 4 V.L.R. 47. 

•* Suhmission *' 

See Arbitration. 

In re John Fenwick and the Port 
Jackson Co-operative SS. Co., 
18 N.S.W.L.R. (L) 405, 14 W.N. 
(N.S.W.) 85. 



WORDS— Con<iw««d. 
** Succession '* 
S€*t Probate and Succession 

DuTIIfiS. 

Harding v. Commissioners op 
Stamps, 1898, A.C. 769. 

"Supreme C(purt^' means sintjle Judpe 
thereof 

See. Privy Council Appeals. 

Commercial Bank ov Australia 
V. McGabkill, 23 V.L.R. 343, 19 
A.L.T. 102, 3 A.L.R. 217 

•* Thoroutjhfare^' 

See Gaming — Bettinij in a Street. 
Sheahan r. Jackman, 19 A.L.T. 184, 
4 A.L.R. 47. 

" TruMs " 

See Taxation — Income Tax, 

. England r. Webb, 1898, A.C. 758. 

" Use " 

See Contract — Construction , 

Southland Frozen Meat, etc , 
Company v. Nelson Brothers, 
I TD., 1898, A.C. 442. 

WRONGFUL DISMISSAL. 

Damayes 

See Master and Servant. 

YORKSHIRE RELISH. 

• See I*atents and Trade Marks — 
Trade Mark — 1^ edification of 
Heyister, 
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